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A History of the Kentucky State Bar Association 
As Reorganized Under the Act of 1934 


Prepared by 
Hon. SAMUEL M. ROSENSTEIN, Secretary 


The present State Bar Association 
was created by an Act of the 1934 Legis- 
lature (Chapter 3 of the Acts of 1934). 
This Act authorized the Court of Ap- 
peals to promulgate rules and regula- 
tions for the State Bar Association. 
Upon the adoption of the rules by the 
Court of Appeals, an election was held 
and fourteen Commissioners were 
elected. This Board of Commissioners 
acts as an administrative agency of the 
Court of Appeals. The first Board of 
Commissioners was composed of the fol- 
lowing: 


L. B. Alexander, 
District. 

B. N. Gordon, Madisonville, Ky., Ist 
District. 


Paducah, Ky., Ist 


Arthur D. Kirk, Owensboro, Ky., 2nd 
District. 

Coleman Taylor, Russellville, Ky., 2nd 
District. 

C. C. Duncan, Monticello, Ky., 3rd 
District. 

J. R. White, Glasgow, Ky., 3rd Dis- 
trict. 


John C. Doolan, Louisville, Ky., 4th 
District. 


Lafon Allen, Louisville, Ky., 4th Dis- 
trict. 

Henry Jackson, Danville, Ky., 5th Dis- 
trict. 

James Park, Lexington, Ky., 5th Dis- 
trict. 

Leonard J. Crawford, 
6th District. 

Gregory W. 
6th District. 

Francis M. Burke, 
7th District. 

Robert T. Caldwell, 


Newport, Ky., 
Hughes, Covington, Ky., 
Prestonsburg, Ky., 


Ashland, Ky., 7th 


District. 
The Board held its first meeting in 
Frankfort, Kentucky, on November 27, 


1934, at which time the following officers 
were selected 


Robert T. Caldwell, Ashland, Ky., 
President. 
Coleman Taylor, Russellville, Ky., 


First Vice-President. 

J. R. White, Glasgow, Ky., 
Vice-President. 

Samuel M. Rosenstein, Frankfort, Ky., 
Secretary. 

C. Hill Cheshire, Frankfort, Ky., 


Registrar-Treasurer. 


Second 
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The first official act of the Board was 
the adoption of by-laws under which 
the Board should administer the duties 
conferred upon it by the Court. After 
a considerable period of study, the by- 
laws were drafted by the Board and its 
committees, and approved by the Court 
of Appeals. 

One of the first undertakings of the 
Board was to create in the lawyers an 
active interest in the Association. In 
order that this might be done, an active 
committee on District Bar Organizations 
was appointed, of which the Hon. L. B. 
Alexander, of Paducah, Kentucky, was 
made chairman. This committee, 
through the assistance of the Commis- 
sioners and the City and County Bar 
Organizations, held district meetings 
throughout the State during the years of 
1935 and 1936. A great deal of interest 
was thus stimulated, and this was re- 
flected in the attendance at the annual 
meetings held in Louisville, in April 
1935 and April 1936. All attendance 
records were broken at these State Con- 
ventions and registration indicated that 
more than 850 lawyers were in attend- 
ance at each of these annual meetings. 
Interesting and important subjects were 
discussed at both the district and state 
meetings, and speakers of such impor- 
tance as Hon. Stanley F. Reed, Solicitor 
General of the United States; Donald R. 
Richberg, of Washington, D. C., and 
Raoul E. Desevernine appeared upon the 
programs and discussed questions of 
local and national interest. The attend- 
ance at the annual meetings was so large 
that the Association has found it neces- 
sary to hold its meetings in the City of 
Louisville in order that adequate facili- 
ties might be available for the visitors. 

The present Board of Commissioners 
is composed of the following: 

L. B. Alexander, Paducah, Ky., Ist 
District. 

B. N. Gordon,: Madisonville, Ky., 1st 
District. 

Arthur D. Kirk, Owensboro, Ky., 2nd 
District. 

John B. Rodes, Bowling Green, Ky., 
2nd District. 

C. C. Duncan, Monticello, Ky., 3rd 
District. 

J. R. White, Glasgow, Ky., 3rd Dis- 
tric 

i. E. McElwain, Jr., Louisville, Ky., 
4th District. 

Lafon Allen, Louisville, Ky., 4th Dis- 
trict. 

Henry Jackson, Danville, Ky., 5th 
District. 

T. B. McGregor, Frankfort, Ky., 5th 
District. 








Leonard J. Crawford, Newport, Ky., 
6th District. 

Gregory W. Hughes, Covington, Ky., 
6th District. 

Francis M. Burke, Prestonsburg, Ky., 
7th District. 

W. T. Davis, Pineville, 7th District. 


This Board held its organization meet- 
ing on November 22, 1935, and elected 
the following officers: 

Coleman Taylor, Russellville, Ky., 
President. 

J. R. White, Glasgow, Ky., Vice-Presi- 
dent. 

Leonard J. Crawford, Newport, Ky., 
Vice-President. 

Samuel M. Rosenstein, Frankfort, Ky., 
Secretary. 

C. Hill Cheshire, Frankfort, Ky., 
Registrar-Treasurer. 

Subsequently, however, due to the fact 
that he was opening law offices in Am- 
sterdam, New York, Mr. Taylor resigned 
as president and also as a Commis- 
sioner; and at a special meeting held on 
June 4, 1936, Mr. J. R. White was elected 
president of the Association, and Mr. 
L. B. Alexander was elected as one of 
the vice-presidents to fill the vacancies 
thus created. Mr. John B. Rodes, of 
Bowling Green, Kentucky, was appointed 
by the Board, upon the recommendation 
of. the president, to fill the vacancy in 
the office of Commissioner from the 
Second Appellate District. 


A great deal has been accomplished 
for the bar of the State by the Board 
of Commissioners in the short period of 
its existence. At the outset considerable 
of its time was devoted to the formula- 
tion of rules and by-laws, and after 
these had been adopted a large number 
of complaints against members of the 
Association had to be and were dis- 
posed of. The vast majority of these 
complaints were disposed of through the 
intervention of a member of the Com- 
mission and by conferences with the 
parties in dispute. In those cases where 
serious charges had been preferred, 
trials were held. The Commission has 
recommended to the Court of Appeals 
that in four cases orders of disbarment 
should be entered, and in two cases 
orders of suspension should be entered. 
These records have been briefed by the 
attorneys for the Board and are now 
under submission to the Court of Ap- 
peals. It is pleasing to report that all 
charges of misconduct that have been 
brought to the attention of the Board 
of Commissioners took place prior to 
the effective date of the Bar Organiza- 
tion Act of 1934. 
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The Statutes Committee appointed by 
the Board of Commissioners has devoted 
a great deal of time to their duties and 
have procured a reduction in the cost of 
the statutes from $35.00 to $25.00. The 
“1936 Statutes,” which has recently been 
released, contains many improvements 
and changes which were suggested by 
this committee. This volume includes 
all laws enacted by the Legislature to 
and including October 1936. By secur- 
ing a reduction in the cost of the Stat- 
utes and by having had all the laws 
enacted at the regular and special ses- 
sions of the Legislature of 1936 included 
in the permanent bound volume, thereby 
preventing a supplement, the Statutes 
Committee has saved to the lawyers of 
the State who desire to purchase the 
Statutes the sum of $20, and has 
thereby effected a savings of approxi- 
mately $40,000 to the bar of this State. 
The Association is continuing its efforts 
to improve the Statutes and make them 
available to the bench and bar of Ken- 
tucky at a reasonable price. With this 
in mind, the Commission through its 
Committee prepared a bill and had same 
introduced in the Regular Session of 
the 1936 Legislature. This bill was 
passed and is Chapter 111 of the Acts of 
1936. This Act provides for the codifi- 
cation, revision, and publication of the 
Statutes of Kentucky, and authorizes the 
Governor to appoint a committee of 
four from a list of eight names sub- 
mitted by the Board of Commissioners. 
This committee has been appointed and 
consists of L. B. Alexander, of Paducah; 
George Martin, of Catlettsburg; Harry 
B. Mackoy, of Covington, and S. Y. 
Trimble, of Hopkinsville. 


The Association also has a strong 
active legislative committee, and it is 
the purpose of the Commission to have 
this committee procure the passage of 
such laws as may be recommended and 
approved by the Association. 


Another committee has been working 
on the question of the illegal practice 
of law in the State, and this committee 
is trying to arrange ways and means 
whereby the illegal practice of law in 
Kentucky may be suppressed. The com- 
mittee has done a great deal of work in 
studying this question, and when its 
recommendations have been finally ap- 
proved and put into effect, the illegal 
practice of law in Kentucky will be 
greatly suppressed and controlled. 


So much has been done by the Asso- 
ciation in the past two years that space 
does not permit its mention. Reports 
have been made to the Association 
assembled at its annual meetings and 


these reports havé been incorporated in 
bound volumes for the annual meetings 
of 1935 and 1936. 

The Bar Organization Act of 1934 has 
served as a model for many other states 
in adopting integrated bar associations, 
and seventeen states now have associa- 
tions similar to that of Kentucky. The 
Association is founded upon a_ sound 
foundation and has the active interest 
and co-operation of outstanding law- 
yers of the State. With the interest 
that has been shown and with continued 
co-operation, the Bar Association of 
Kentucky should rise to even greater 
heights and continue to lead the: way 
for other states in creating model and 
progressive associations. 


How the Bar Dues Are Used 





Hon. C. Hill Cheshire has submitted 
to the Board of Bar Commissioners the 
following report, as treasurer, covering 
the period from April 1, 1935, to April 
1, 1936. 


Receipts: 
Balance on hand April 1, 1935..$3,260.02 
Dues collected to April 1, 1936 5,089.30 


$8,349.32 
Disbursements: 
Cost of annual bar meeting......$ =—s 





ON ON SEER enna toe 1, 
Printing and stationery............ 533.25 
Secretary’s expenses .................. 176.98 
Commissioners’ expenses ........ 776.52 
eS 112.24 
OSS Se eee 14.20 
as 248.22 
Cost, disbarment proceedings, 
including attorney. fee............ 919.90 
Stenographic services ......... ... 100.00 
Debit, cold checks .......... = 32.00 
Outstanding checks .................. 1.00 
$5,046 89 


Balance on hand April 1, 1936_....$3,303.43 


This statement of our treasurer shows 
the healthy financial condition of our 
Association. The indications are that 
the expenditures this year will not be as 
large as they were last year. 


There have been certified to the Court 
of Appeals the names of some three 
hundred lawyers in the State who have 
overlooked the payment of their 1936 
bar dues. Unless these are paid a rule 
will be issued against the delinquents 
to show cause why they should not be 
suspended. 
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How the Bar Journal Came into 
Being 





The necessity for and the desirability 
of having a bar journal was first con- 
ceived and started in motion by J. R. 
White, of Glasgow, president of the 
State Bar Association. 


On June 13, 1936, Mr. White ad- 
dressed a letter to the members of the 
Board of Bar Commissioners seeking 
their reaction to the proposal that the 
Bar Association undertake the publica- 
tion of a journal for all of the Asso- 
ciation members. To this letter he re- 
ceived replies all of which admitted the 
necessity of the publication and most of 
which thought it feasible to undertake the 
publication. A few days thereafter Mr. 
White appointed a committee to in- 
vestigate ways and means for the »ubli- 
cation of a bar journal. This commit- 
tee was composed as follows: L. B. 
Alexander, of Paducah; Judge Lafon 
Allen, of Louisville; C. Duncan, of 
Monticello; Henry E. McElwain, of 
Louisville; Robert T. Caldwell, of Ash- 
land; E. H. Smith, of Glasgow; Selden 
Y. Trimble, Jr., of Hopkinsville; and 
Harry B. Mackoy, of Covington. This 
committee immediately went to work 
seeking.to determine whether or not the 
bar journal could or should be pub- 
lished. Several meetings of the com- 
mittee were held. 


At a meeting of the Board of Com- 
missioners, in October, at Frankfort, 
the committee reported that the journal 
could and should be published. There- 
upon the Board of Bar Commissioners 
adopted the report of the committee 
and designated the committee already 
appointed as the Bar Journal Committee 
with instructions to publish the journal 
as frequently as means and materials 
demanded. The Board of Commission- 
ers further set asile out of the $2.00 
dues paid by the members of the Asso- 
ciation the sum of twenty cents as the 
subscription price of the journal to the 
members of the Kentucky Bar Associa- 
tion. After the Board of Commission- 
ers had designated the Bar Journal Com- 
mittee the chairman appointed sub-com- 
mittees for the various departments of 
the journal and made the secretary and 
the president of the Bar Association 
members of the Bar Journal Committee, 
ex officio. The sub-committees ap- 
pointed bv the chairman were as fol- 
lows: Editor-in-Chief, E. H. Smith, 
Glasgow; Business Management, H. E. 
McElwain, Louisville; Lafon Allen, 
Louisville; L. B. Alexander, Paducah, 








and Samuel M. Rosenstein, Frankfort. 
Mr. Rosenstein, secretary, was also 
made assistant to the editor. Commit- 
tee on legal articles is Harry B. 
Mackoy, Covington, and Robert T. Cald- 
well, Ashland. The committee on bar 
association activities is L. B. Alexander, 
Paducah, and C. C. Duncan, Monticello. 
The committee on news of the profes- 
sion is S. Y. Trimble, Jr., of Hopkins- 
ville, and H. E. McElwain, of Louisville. 
The committee on decisions of interest 
is Lafon Allen, of Louisville, and Harry 
B. Mackoy, of Covington. Committee 
on court room anecdotes is C. C. Dun- 
can, of Monticello, and S. Y. Trimble, 
Jr., of Hopkinsville. 

This issue of the journal was, and it is 
the plan that all future issues of the 
journal shall be, prepared as follows: 
All material to be published will be 
passed upon by the editor; after receiv- 
ing his endorsement same shall be dis- 
tributed to the proper sub-committee for 
its endorsement; then when both en- 
dorsements have been received all ma- 
terial to be submitted to the committee 
as a whole, who shall designate the date 
of publication of the respective articles. 
In this manner the committee hopes to 
exclude unworthy material and keep the 
journal on the high plane that the 
Association has the right to expect. 


Law Lists and Legal Directories 





Following the 1936 meeting of the 
Kentucky State Bar Association a com- 
mittee was appointed to investigate the 
subject of law lists and legal directories 
and to make a report and recommenda- 
tions to the Board of Commissioners. 
This committee, consisting of Robert 
T. Caldwell, Ashland; Roy M. Shel- 
bourne, Paducah, and William F. Clarke, 
Jr, Louisville, ‘submitted their report 
to the Board of Commissioners on Octo- 
ber 30, 1936. The Board approved the 
report, the specific recommendations of 
which are: 

“1. That no action be taken looking 
to the promulgation of any Rules of 
Court regulating the members of the 
Kentucky State Bar with respect to list- 
ing in law lists or legal directories until 
after the American Bar Association’s 
1937 meeting and the determination of 
whether or not that Association will 
take action on the subject. 

2. That a permanent Committee on 
Law Lists of the Kentucky State Bar 
Association be appointed for the pur- 
pose of further study of the entire ques- 
tion of law lists and legal directories, 
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and the rendering of such assistance to 
the members of our State Bar, through 
the office of the secretary, as may be 
practicable, this committee to make 
periodic reports to the Board of Com- 
missioners as called for. 

3. That general information on the 
subject of law lists and directories be 
made available to the members of the 
State Bar through the official publica- 
tion of the Association, and that the 
furnishing of specific information to in- 
dividual members, through the office of 


the secretary when requested, be pro- 
vided for.” 
The Committee on Law Lists and 


Legal Directories of the American Bar 
Association, of which Mr. Earle W. 
Evans, Wichita, Kansas, and a former 
president of the American |Bar Asocia- 
tion, made its preliminary eport at the 
1936 meeting of that Assqdciation, and 
is continuing its nation-wic investiga- 
tion incident to the making\of its com- 
plete report and recommebhdations to 
their 1937 meeting. As above noted, the 
Kentucky Board of Bar Cotmhmissioners 
will defer action in the mearjtime. 
Arrangements have now been made to 
supply data on lists and directories to 
any member of the Kentucky State Bar 
requesting it from the offite of the 
Secretary of the Association ft Frank- 
fort. The Kentucky Court o Appeals 
has not yet undertaken the jromulga- 
tion of a Code of Ethics for lawyers; 
Canon No. 43 of the Canons 









sociation, as amended ‘haaue 3 


“43. PROFESSIONAL C: 
lawyer’s professional card my with 
propriety contain only a statemeht of his 
name (and those of his lawydr 
ciates), profession, address, peshons 
number, and special branch ‘of 
fession practiced. The insertion 
card in reputable law lists is npbt con- 
demned and it may there giva refer- 


ences or name clients for whdm the 
lawyer is counsel, with their jermis- 
sion.” 


While the propriety of listing in]a rep- 
utable law list is recognized, so Far as 
the ethical question may be concerned, 
it also became apparent in the fourse 
of our Kentucky Committee’s invéstiga- 
tion that the publication or operatjon of 
so- -called law lists, legal directorieg, and 
“service agencies” is tremendously} over- 
done, that many of them are praciically 
worthless to their listees, some actually 
fraudulent, and that the Kentucky law- 
yers are annually wasting thousanfls of 
dollars in subscriptions to publications 
of the latter types. Many — who 











are solicited for subscriptions have no 
means of determining the necessary 
facts from which an estimate of the 
actual merit of a particular list can be 
made. The pressure exerted by the 
traveling representative to make a quick 
sale is frequently in direct ratio to the 
worthlessness of his list. Without any 
compulsion in the matter, the Board of 
Commissioners have undertaken to make 
available, through the office of the 
secretary of the Association, information 
as to law lists and directories for the 
protection of any member of the Ken- 
tucky Bar who desires to use it. When 
solicited for listing in any list with 
whose standing and whose value in your 
particular line of practice you are not 
entirely familiar, a letter of inquiry to 
Secretary Rosenstein may save the price 
of the subscription. The mere sugges- 
tion that you will make such an inquiry 
will probably discourage the solicitor 
for the “gyp” list at the outset. In the 
meantime, some points may be noted: 


1. Don’t sign up with the one-stop 
saleman who “will be in town only to- 
day” and has to select an exclusive rep- 
resentative for your territory immedi- 
ately, especially if payment in advance 
of receiving the published list is asked. 


2. Beware of the “service agency” 
which publishes no list but which, ac- 
cording to the salesman, will in some 
mysterious way bring you in direct and 
profitable contact with important non- 
resident clients, or will arrange for the 
“interchange of business” with promi- 
nent law firms. Especially avoid the 
salesman who exhibits what purport to be 
photostatic copies of letters of endorse- 
ment from law firms, many of which 
will, on investigation, prove forgeries. 

3. Don’t contract with the salesman 
whose organization undertakes to pro- 
cure law business or render you services 
not set out in the written contract. The 
reputable list goes no further than to 
furnish copies of its publication to law- 
yers and others having occasion to ex- 
amine it in connection with making 
their own selection of attorneys to be 
employed. 

4. Don’t spend money listing in a 
specialty list unless you are actually 
experienced and qualified in that tvpe of 
litigation; an attorney’s client references 
will largely affect its value in his par- 
ticular case. 

The Kentucky Committee are con- 
tinuing their work, and any subsequent 
report or recommendations made to the 
Board of Commissioners will, if approved 
by the Board, be reported in subsequent 
issues of the Bar Quarterly. 




















Acts of 1934, page 5, Sec. 101-1 and 2, Kentucky Statutes. 


Be It Enacted By the General As- 
sembly of the Commonwealth of 
Kentucky: 


1. The Court of Appeals of Kentucky shall, from time to time, 
adopt and promulgate such rules and regulations as the Court may 


see proper. 


(A) Defining the practice of law, but no provision herein shall 
prevent any person not holding himself out as a practicing attorney 
from writing a deed, mortgage, or will, or prevent any party from 


drawing any instrument to which he is a party. 


(B) Prescribing a code of ethics governing the professional con- 


duct of attorneys at law and the practice of law. 


(C) Establishing practice and procedure for disciplining, sus- 


pending, and disbarring attorneys at law. 


(D) Organizing and governing a Bar Association of the attor- 
neys at law of this State to act as an administrative agency of the 
Court of Appeals of Kentucky for the purpose of enforcing such 
fules and regulations as are prescribed, adopted, and promulgated by 
the Court of Appeals under this Act, providing for the government 
of the State Bar as a part of the judicial department of the State 
government, and for such divisions thereof as the Court of Appeals 
shall determine, and requiring all persons practicing law in this 
State to be members thereof in good standing, and fixing the form 


of its organization and operation. 


(E) Fixing a schedule of fees to be paid for the purpose of 
administering this Act, and rules and regulations to be prescribed, 
adopted, and promulgated hereunder for the collection and disburse- 
ment of such fees, provided, that the annual fees shall not exceed 
the sum of two ($2.00) dollars. 


2. When and as the rules of Court herein authorized shall be 
prescribed, adopted, and promulgated, all laws or parts of laws 
in conflict therewith shall be and become of no further force or 


effect to the extent of such conflict. 


3. If any section, subdivision, sentence, or clause of this Act shall 
be held invalid or unconstitutional, such fact shall not effect or im- 


pair the validity of the remaining portions of this Act. 





















































a” the launching of any new publication it is 
right and proper that a statement be made as to 
the hopes and aims of its publishers and the reason 
for its being. 


The Journal Committee of the Kentucky State 
Bar Association has definite aims for the Journal. 
The first of which is to supply a medium through 
which every member of the bar of Kentucky may 
be advised accurately of the proceedings of the State 
Bar Commissioners. The second is to assist in 
bringing about a greater unity of the bar and this 
last we shall seek to accomplish by maintaining a 
department of “News of the Profession,” in which 
we shall seek to keep the whole bar informed of 
the activities of the members. We shall endeavor 
to bring to the profession from time to time legal 
articles of general professional interest. We shall 
not reach perfection, but we shall aim at perfection. 
The Journal Committee wants every member of the 
bar of Kentucky to feel that the Journal is their 
Journal and any suggestion looking to the improve- 


- ment of the publication will be welcomed. With 


this our first issue we salute you, without apology, 
but conscious of the room for much improvement— 
which improvement we have high hopes of accom- 
plishing. 
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Inasmuch as one of the aims of the 
Kentucky Bar Association is to bring 
about a unification of the bar, it is well 
to inquire what results may be effected 
when success is achieved. An excellent 
statement of the virtues of such a bar 
appears in an article in the July 1936 
issue of the Kansas Judicial Council 
Bulletin, the author being Mr. Robert C. 
Foulston. A unified bar carries with it 
reciprocal benefits and duties and Mr. 
Foulston states some of these as fol- 
lows: 

(a) The means for the fulfillment of the 
obligation of the court and the bar 
to the discipline of members of the 
bar. 

(b) Freeing the bar of suspicion, whether 
justified or not. 

(c) Protection of the younger lawyers, 
who are the first and greatest suf- 
ferers from encroachments by lay 
and other agencies. 

(d) Presenting before the courts an ad- 
vocacy which coincides with set 
standards of conduct. 

(e) Providing an assurance to the public 
of non-abuse by the members of 
the bar of the privileges and func- 
tions of the lawyer. 

(f) Protection of the bar from the un- 
skilled and unauthorized invasion 
of the practice of the law. 
Setting up machinery by which dis- 
putes between attorneys and clients 
may be amicably adjusted, and liti- 
gation over fees, which frequently 
results in much calumny against the 
bar, can be eliminated. 

(h) The promotion of a better under- 
standing and fraternity among law- 
yers. 

(i) The fostering of public confidence 
in the bar and respect for the 
courts. 


— 


(g 


As a good government rests on good 
homes, likewise a good State Bar Asso- 
ciation rests on good local bar associa- 
tions. A member of the profession who 
takes no interest in his home associa- 
tion will take little interest in the State 
Association, and where there is little in- 
terest the association is bound to lay 
dormant and eventually fail completely 
to function. The legal profession is on 


a par with the medical profession. Suc- 
cess in the one requires the same ap- 
plication, intelligence, industry, and abil- 
ity as the other, yet our doctors have 
succeeded in bringing their profession to 
a higher plane than our own. They have 
done this by organization with every 





member interested in the success of the 
profession as a whole. The doctor de- 
mands and obtains more for his services 
than the lawyer because he has educated 
the public to the value of his service and 
this he has done by weeding out the 
incompetent, unreliable, and inefficient 
members of his profession through 
organization. With an organized bar 
association in every county seat com- 
posed of loyal, interested members we 
can create in the minds of the public a 
greater respect for the profession and 
thereby profit in both prestige and in- 
come. 


The publishers of the Kentucky State 
Bar Journal are very desirous that no 
confusion exist in the minds of the 
lawyers between this publication and the 
Kentucky Law Journal published by the 
University of Kentucky. While both 
magazines are legal publications yet they 
endeavor to cover a different field. The 
purpose of this publication is to foster 
a friendly feeling between all the lawyers 
of the State and knit them together in 
their one big organization, the Ken- 
tucky State Bar Association. The Ken- 
tucky Law Journal is worthy of a place 
on the desk of every lawyer in the 
State. Dean Evans has rendered in- 
valuable aid in the launching of this the 
Kentucky State Bar Journal, for which 
aid the publishers are grateful. The 
friendliest feeling exists between the 
two publications—in no sense are they 
rivals. 


The characteristics of a gentleman de- 
mand courteous treatment to the 
stranger in his midst. It costs nothing 
for the local members of any bar to ex- 
press a kind and friendly feeling for a 
visiting lawyer among them. Sooner or 
later every lawyer is _ called upon to 
practice a case for the first time in some 
particular court, and if he meets an 
atmosphere of hostility, resentment, or 
jealousy it creates in his mind an un- 
favorable opinion of the members of that 
bar. = 
We know of one instance where a 
young lawyer was called upon to prac- 
tice a case in a strange bar; not a single 
member of the local bar introduced 
himself to him or expressed any in- 
terest in him until after he had won his 
case. This action on the part of the 
local bar necessarily created in the mind 
of that young lawyer a hostility toward 
that bar which it will take years to 
eradicate. 
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It is the hope of the publishers of the 
Kentucky State Bar Journal that every 
lawyer in the State of Kentucky will 
look upon the journal as his*very own 
and take a personal interest in it. The 
editor invites every lawyer in the State 
to submit to the journal such articles 
as he deems would be of general inter- 
est to the profession and especially does 
he ask and invite personal items rela- 
tive to the activities of, any lawyer in 
the State or any judge in the State. One 
of the objects of the journal is to keep 


all the lawyers informed as to what is 
going on within the profession through- 
out the State. 


The attention of the profession is 
called to the new Kentucky Statutes re- 
cently released by the Banks-Baldwin 
Law Publishing Company. This new 
statute is well edited and well printed, 
and the efforts of the Statute Commit- 
tee are reflected in the improvement of 
the book and its decreased price. 





The Philosophy of a Country Lawyer 


The lawyer who gets nothing out of 
his profession but his fees is a failure. 


A smart lawyer will learn from a fool. 


As many cases are lost by asking too 
many questions as there are by not ask- 
ing enough. 

No matter how strong your case may 
be, do not fall into the error of believing 
that it cannot be defended. 


It is rare indeed that we find an advo- 
cate.and a counselor combined in the 
same lawyer. 


A matter may be small and trifling to 
you yet it is mighty important to your 
client. 

If you keep your office faithfully your 
office will keep you. 

Never tell a client that he can’t do 
what he wants to do until you are sure 


there is no way for him to do it. You 
may hurt his pride and lose a client. 

_ Make every client feel that his case 
is the most important in the office. 

If you don’t know the answer be hon- 
est and say “I don’t know.” Your client 
does not expect you to know every- 
thing and will give you time to look 
it up. 

When circumstances demand an im- 
mediate answer, use your common sense 
and the golden rule and nine times out 
of ten when you look it up you will find 
the law supports you. 

Be courteous to the younger lawyers. 
It pays big dividends both in cash and 
friendships. 

Never criticise a juror for having 
found against you. To do so results in 
making him your enemy and you may 
need him in your next case. 





Use by Members of the Bar of the University 
of Kentucky Law Library Facilities 


Members of the Kentucky Bar are 
cordially invited to use the facilities of 
the State University Law School. The 
law librarian will be glad to note for 
you any pertinent statute and to answer 
inquiries with respect to contents of 
statutes and individual court decisions. 
The law school has an excellent library, 
probably as complete as any in the 
South. 


It contains, among others, the follow- 
ing: The current statutes of all the 
states, those of the United States, those 
of the District of Columbia, Alaska, 
Hawaii, and those of England and Can- 
ada; the reports of all the state courts 
both of intermediate and last resort, and 


those of the District of Columbia, 
Hawaii, Alaska, and the Philippine 
Islands; the English, Irish, Canadian 
Supreme and Provincial reports; com- 
plete digests and all the bound volumes 
of Shepard’s Citator; the current anno- 
tated sets; a nearly complete set of 
early Kentucky legislative material; 
some 6,000 treatises and some 75 legal 
periodicals; periodical digests and in- 
dexes and such services as the Prentice- 
Hall Federal and State Tax Service, the 
Social Security, and other services. 


A room has been set apart for the 
use of lawyers who desire to bring secre- 
taries with them. 
























































COURT OF APPEALS UPHOLDS 
THE BAR ACT 

In the case of Commonwealth of 
Kentucky on relation of W. J. Ward 
vs. J. L. Harrington, not yet published, 
the Court of Apveals, in an opinion 
rendered by Judge Gus Thomas on No- 
vember 6th, determines that the “Bar 
Act” of 1934 in no way violates the 
provision of section 110 or section 28 
of our constitution. 

This matter originated with a com- 
plaint filed before the Board of State 
Bar Commissioners by W. J. Ward, 
County Attorney of Johnson county, 
against J. L. Harrington, Common- 
wealth’s Attorney for the twenty-fourth 
Judicial District. 

The “Board” heard the evidence and 
dismissed all charges except two, and 
these two it sustained and so reported 
to the Court of Appeals. The respond- 
ent in his response to the rule issued 
against him placed his defense upon two 
grounds: Ist. That the Court of Appeals 
has no jurisdiction in the premises, be- 
cause of t two reasons, (A) that section 
110 of our constitution limits its juris- 
diction to appellate hearings and that 
this proceedings was not an appellate 
one, and (B) that the 1934 act is un- 
constitutional and void because it is an 
unauthorized delegation of legislative 
authority to the Court contrary to sec- 
tion 28 of our constitution. The sec- 
ond ground was that the evidence did 
not sustain the Board in its findings on 
the two charges sustained. 

Judge Thomas likens the Judicial ma- 
chinery of the State to a mechanical 
machine and holds that as the oper- 
ator of a mechanical machine must either 
keep it in repair and ready for use when 
needed or some one else must do it for 
him, so the Judge or Judges of a court 
who are both the operator and repair 
men of the judicial machine must keep 
it in repair and ready to function. That 
to permit the misconduct of any court 
officer to go unnoticed is to permit the 
machine to become out of repair. That 
an attorney is an officer of the Court 
and the Court must have the power to 
regulate his professional conduct, other- 








wise the machine could not at all times 
be kept ready to function. After hold- 
ing by logical and clear reasoning that 
the act violates neither section 110 or 
28 of the constitution, the Court con- 
curs in the finding of the Board and 
orders the respondent to appear before 
the Court at a date to be fixed for repri- 
mand. The Commonwealth was repre- 
sented by Hon. B. M. Vincent, Attor- 
ney General and his assistant W. Owen 
Keller and by John M. Waugh of Ash- 
land. The respondent was represented 
by Messrs. M. V. Wheeler and C. F. 
Pace of Paintsville. Briefs amicus 
curiae for the Complainant were filed by 
Edmond F. Trabue, Watson Clay, and 
Andrew Duncan, Jr., of Louisville and 
Harry S. McCoy, of Covington. An 
amicus curiae brief for the respondent 
was filed by Samuel M. Wilson of Lex- 
ington. 





“Maclub of America,” a Massachusetts 
corporation, for a small fee, undertook 
to render certain services to its mem- 
bers. Memberships were sold to per- 
sons belonging to the Masonic fraternity. 
Among the services rendered was con- 
sultation and advice in any case per- 
taining to use of aut omobiles and the 
furnishing of a legal defense to such 
members as were involved in a civil suit 
for damages. The corporation itself did 
not appear in court nor did it have a 
salaried attorney to do this but merely 
paid various lawyers for services ren- 
dered. 

The State of Massachusetts has a 
statute preventing a corporation from 
practicing law or appearing as attorney 
in a case not involving itself or to give 
legal advice or to hold itself out in any 
manner as being entitled to perform the 
above functions. 

In the case of “In re Maclub of Amer- 
ica, Inc., 3 North Eastern Reporter 
(Second Series) 272, it was held that 
mae constituted unauthorized practice of 
aw 

Chief Justice Rugg in the course of 
his opinion said in substance that the 
relation of attorney and client did not 





a 
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exist between members of “Maclub” and 
the attorney employed to defend them. 
The corporation could hire or fire the 
attorneys at will and the relationship 
did not have that highly confidential and 
fiducial character that such a relation- 
ship should enjoy. The Court said that 
the corporation was engaged in the busi- 
ness of dealing in the purchase and sale 
of legal services to be rendered by its 
lawyers. 





In the case of Cain vs. Merchants 
Nat. Bank and Trust Co. of Fargo, 268 
NW 719, the Court held that a person 
not an attorney may prepare instru- 
ments such as simple deeds, mortgages, 
promissory notes, and bills of sale where 
such person was directly interested in 
the transaction itself and made no charge 
for the services he rendered. But the 
Court also said that no person who does 
not have a right to practice law directly 
cannot do so indirectly by “hiring” 
lawyers to do the work for him. The 
case also goes into further detail as to 
what constitutes the practice of law and 
the interested reader is referred to that 
case for further details. 


COURT OF APPEALS DISBARS 
SAM J. SPARKS 

At the session of the Court of Ap- 
peals held on November 20th in an 
opinion written by Judge Stites in the 
case, “In Re Sam J. Sparks,” the Court 
directed that an order be entered dis- 
barring the respondent, Sam J. Sparks 
of Ashland, from the further practice 
of law in this State. 

A complaint was filed before the 
State Board of Bar Commissioners con- 
taining four counts; three of which were 
sustained by the Board of Bar Commis- 
sioners and the other dismissed. When 
the complaint was filed before the Bar 
Commissioners a committee of two of 
the members of the Commission was 
appointed to hear the evidence and to 
make a report. This they did in writ- 
ing. The Committee recommended the 
disbarment of the respondent and the 
Bar Commissioners adopted this report. 

In the review of the case before the 
Court of Appeals the respondent con- 
tended that the facts did not justify 
the finding of the Board and that the 
Court was without authority to hear the 
action because the constitution limits 
the jurisdiction of the Court of Appeals 
to appellate actions only. The Appel- 
late Court held that the facts amply jus- 
tified the recommendation of the Rees 
and that the respondent was guilty of 





bad faith and deceit in dealing with an 
attorney from another state in connec- 
tion with the collection of a fee in case 
where both were employed to represent 


the same clients. On another count they 
held that the respondent was guilty of 
overreaching one of his own clients who 
could neither read nor write in pro- 
curing from him a deed to certain prop- 
erty by representing to his client that 
the deed was being made to another 
person to whom the clients were in- 
debted. The Court followed its reason- 
ing in the Harrington case and held that 
the right to protect itself and clean its 
own house of unfit officers was an in- 
herent right and existed even though 
the Integrated Bar Act of 1934 had 
never been passed. In arriving at this 
decision the Court said, 


“An attorney must be of good moral 
character before he is eligible for ad- 
mission to the bar. It is even more 
important that he should retain that 
character after admission and after 
clients are induced to place their trust 
in him on the faith of his professional 
integrity. The law requires that a 
lawyer shall maintain a higher moral 
standard than simply to avoid con- 
viction of embezzlement or larceny. 
His clients are entitled to rely on his 
honesty and his devotion to their 
interests.” 


The Court further held that the Board 
of Bar Commissioners was analogous 
to the Master Commissioner of the 
Circuit Court. 


The complainants were represented in 
this proceeding by A. W. Mann of Ash- 
land, Ky., and B. M. Vincent, Attorney 
General. The attorneys for the re- 
spondent were F. Stewart, Woods, 
Stewart and Nickel, and Charles Prater, 
all of Ashland. 
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Unauthorized Practice of Law in Kentucky 


By FRANK MuRRAY 
College of Law, University of Kentucky 


This brief discussion, like Gaul, is 
divided into three parts. In the first 
is an attempt to define practice of law; 
the second is concerned with a state- 
ment of the evils of unauthorized prac- 
tice; and the third with some suggested 
remedies authorized by our law. 


1. What Is the Practice of Law 


Unauthorized practice, as we shall dis- 
cuss it here, means the practice of law 
by one who is not a member of the 
bar. In such a case if the fact of prac- 
tice can be established the remedies are 
comparatively simple, since Section 98-6 
of the Kentucky Statutes provides: 


“Any person who shall practice law 
in this State without being licensed 
and sworn as herein provided shail 
be deemed guilty of a misdemeanor 
and fined not less than twenty-five dol- 
lars or more than two hundred dollars 
for each offense.” 


The difficulty lies in the lack of an 
exact definition of the practice of law. 
A definition which is in accord with that 
drafted by a special committee of the 
American Bar Association’ is stated in 
the leading case of People v. People’s 
Stock Yards Bank, 344 Ill. 462, 176 N. 
E. 901 (1931) and similar to that stated 
in many other opinions, is as follows: 


“Practice as an attorney is the giv- 
ing of advice or rendition of any sort 
of service py any person, firm, or cor- 
poration when the giving of such ad- 
vice or rendition of such service re- 
quires the use of any degree of legal 
knowledge or skill.” 


This definition, in addition to being 
too broad, is so general that it is prac- 
tically useless. We are forced to turn 
to the cases in order to determine 
what specific acts have been considered 
the practice of law. From a study of 
the cases, it is clear that practice of law 
is not limited to appearance in Court, or 
the preparation or filing of pleadings, 
but it also includes acts apart from the 
trial or appeal of cases such as rendering 
legal opinions and many other acts 
which we classify as office practice. On 
the other hand, many other acts, al- 
though they have a legal significance 
(and what acts do not?), have not been 





generally considered as the practice of 
law. In our sole Kentucky case of 
Dunlap v. Lebus,’ a suit to collect an 
agreed compensation for securing the 
reduction of a back-tax claim, the legal- 
ity of the contract was attacked on the 
ground the plaintiff was not a licensed 
attorney. The Court pointed out that 
the services were merely the compil- 
ation and presentation to the Auditor of 
figures showing the extent of the es- 
tate and the amount of taxes previously 
paid and stated these were questions of 
fact that could be presented by any good 
business man, layman as well as a law- 
yer, and hence was not the practice of 
law. The same is true of the work of 
the abstractor, and, to the lesser de- 
gree, that of the scrivener. That is, one 
who is not a member of the bar may 
properly copy or even write simple 
deeds, mortgages, and perhaps simple 
contracts. 


But when we get to these cases and 
many others we are on the border line 
of legal practice and it is not sufficient 
to look at the act dissociated from its 
surroundings. Under certain circum- 
stances even these acts, if done for 
another, constitute the practice of law. 
These circumstances considered by the 
Court include the question of fees, 
whether there has been a representation 
of legal skill, whether it is a single act 
or a repetition, and whether the act is 
done as incidental to purely business ac- 
tivities. 

The popular conception that one who 
gives legal advice or prepares legal pa- 
pers without charge, is not engaged in 
practice is incorrect. The attorney’s fee 
is an incident to the practice, but not 
the test of it. But the fact that a fee 
is charged is evidence of practice, and 
often controling in doubtful cases. In 
Pennsylvania it was said that drafting of 
deeds or mortgages by a real estate 
agent would be the practice of law if a 
fee were charged for this service? And 
the same was held in Washington where 
a law clerk was preparing wills and 
leases.* 

The act, whatever it may be, is much 
more significant if done by one who 
holds himself out as having legal knowl- 
edge or skill. If People v. Alfani,’ the 
defendant, a notary, was convicted of 
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illegal practice. The charge was based 
on the drawing of a bill of sale for a 
stranger who requested it, and although 
the defendant collected a fee of $4 the 
Court considered the fact that his sign 
advertised the drawing of all legal pa- 
pers to be of even greater importance. 
There are many cases holding that ad- 
vertising one’s self as having legal skill, 
such as the title “Attorney” on letter- 
heads* or in a city directory’ by one not 
admitted to practice is sufficient in itself 
to warrant punishment under criminal 
statutes or as contempt of court and the 
same should apply to folders and pam- 
phlets sent out by banks and trust com- 
panies wherein they represent employees 
as having legal knowledge or skill. This 
is doubly objectionable since in addition 
to illegal practice it also involves ad- 
vertising. If corporations are allowed 
to practice they should at least be sub- 
ject to our code of ethics. 

The law clerk and the notary and 
even the little real estate agent collect- 
ing their fees or holding themselves out 
to practice law are a detriment to the 
public and incidentally a danger to the 
profession. But it is the big fellows 
that are doing the damage and doing it 
in a way that is hard to reach under the 
present law in this State, in fact, hard 
to reach anywhere, since not all adver- 
tise their legal skill and many do not 
collect a present fee, although it is to 
be noted that a fee is a fee whether it 
is paid on the drawing of the will or as 
part of the consideration of acting as 
executor, or commission for the sale of 
real estate. 


The acts that are done such as the 
drawing of trust deeds, wills, escrow 
agreements, and rendering opinions as 
to titles are clearly the practice of law. 
The tendency, both judicial and legisla- 
tive, is to prevent or restrict such prac- 
tice. In the leading case, People v. 
Peoples’ Stock Yard Bank? io bank 
was fined $1,000 for doing these acts. 


So far we have discussed only the 
cases where the practice is a violation 
of law and an affront to the Court. There 
are also ethical limitations which should 
prevent one who has ‘entered other 
business or accepted public positions, 
other than those named in the statute, 
from continuing to dabble in practice. 
Law is a profession and not an odd-job 
vocation. Fairness to courts and clients 
demands the devotion and undivided 
attention of the practitioner. Fairness 
to brothers of the bar demands a recog- 
nition of the fact that this is their work 
upon which they and their families de- 
pend. Ethical standards also prohibit 


many of the acts by licensed attorneys 
which make the practice by collection 
agencies and other lay corporations pos- 
sible. But here again we are bordering 
on the illegal and this will be discussed 
further when we consider the possible 
remedies. 


2. Evils of Unauthorized Practice. 


We, as lawyers, are inclined to look 
upon unauthorized practice from the 
present personal viewpoint and as such 
we enlist little sympathy outside our 
own ranks. This view is not unfounded 
and many courts have recognized un- 
authorized practice as an infringement 
of property rights of members of the 
bar but there is a graver danger to 
society as a whole. Unauthorized prac- 
tice has grown by leaps and bounds. 
There are apparently as many appealed 
cases of this sort in a single year now 
as there were in the decade from 1906 
to 1916, and as many as during the en- 
tire century preceding that. It has now 
reached a plane where it is forcing 
itself on the attention of even the most 
reluctant member of the bar. The re- 
sults of a survey by a committee of the 
American Bar Association,’ published 
in 1934, shows the appalling extent of 
this practice in all parts of the country 
and is a standing indictment against the 
banks and trust companies, collection 
agencies, real estate firms, trade and 
credit associations, title and abstract 
companies, and the smaller fry which 
we have mentioned. The far-seeing 
recognize in this the intruding camel's 
nose of business. Or probably we should 
say the intruding head and. shoulders, 
bringing into the law, practices question- 
able even in business, and other pro- 
cedure unethical and wholly unsuited to 
our profession. We refer to advertis- 
ing, solicitation, champerty and main- 
tenance, financial control of the client, 
and, above all, representation of adverse 
interests and the drawing of contracts, 
trust agreements, deeds, and _ wills 
wherein the legal adviser has a pecuni- 
ary interest. 


It is not only that the acts are im- 
properly done or the advice is mislead- 
ing or absolutely wrong, and any at- 
torney can state from his own knowl- 
edge regrettable instances of this. These 
lay agencies are the mid-wives of the 
practice without the training required or 
the obligations assumed by members of 
the profession. The personal confidence 
and responsibility are lacking. Under 
what form of reasoning can we reach 
the conclusion that the trustee should 
draw the trust deed or the paid executor 
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should draw the will? The counsel for 
the grantee becomes counsel for the 
grantor. 

We must reach one of two conclu- 
sions, either our required years of study 
and training, our bar examinations, oath, 
and relations to the courts are unneces- 
sary, or the practice by others in these 
most exacting and sacred phases of the 
law is improper. 

Mr. Justice Crane, of the New York 
Bench, enumerates the stringent re- 
quirements for admission to the bar, es- 
sentials demanded for the protection of 
the public. He then compares the ne- 
cessity of these characteristics in court- 
room work and office practice and states 
the former is reasonably safe, since it 
is public and under the supervision of 
trained competent men and adds: 

“Not so in the office. Here the 
client is with his attorney alone, with- 
out the impartial supervision of a 
judge. Ignorance and stupidity may 
here create damage which the courts 
of the land cannot thereafter undo. 
Did the legislature mean to leave this 
field to any person out of which to 
make a living?” 


3. Some Suggested Remedies. 


We must admit that unauthorized 
practice is due in part to a lack of pub- 
lic faith in lawyers as a class, and much 
of it is aided by unethical acts of mem- 
bers of our own profession. This we 
can remedy. The requirements for ad- 
mission to the bar in Kentucky are far 
too low. We make little or no character 
investigations, we have not insisted that 
applicants for admission be even familiar 
with the canons of professional ethics, 
our educational requirements are in- 
sufficient and not enforced. In the past, 
our State bar. examinations have been 
very ineffective. On top of all this, we 
have been extremely lax in questioning 
unethical conduct. A restoration of pub- 
lic confidence will do much to remedy 
the evil of outside practice. 

Those lawyers who are deliberately 
aiding corporate practice of law by hir- 
ing out to the corporation engaged in 
the practice of law may be reached, as 
may those who are receiving business 
through such intermediaries or are 
splitting fees with lay agencies. These 
are direct violations of canons 34 and 
35 and the courts in many jurisdictions 
have punished this misconduct by sus- 
pension or disbarment.” 

For some acts we can proceed direct- 
ly against the corporation or unlicensed 
person under our criminal statute.” Con- 
tempt proceedings in the Court of Ap- 


peals are also proper.” The right to 
practice law is a property right which 
the courts will protect by injunction.” 
Our statutes also prohibit the practice 
of law by certain officials including 
court clerks and this apparently pro- 
hibits practice by a justice of the peace 
regardless of admission to the bar.” 


The real problem, of course, is the 
ever-increasing practice by banks, trust 
companies, real estate and collection 
firms, and other corporations and lay 
agencies. Bar Associations in other 
states have attempted to solve this prob- 
lem with apparently the most success 
in Missouri and Ohio. In Missouri a 
sympathetic legislature has defined and 
prohibited unauthorized practice and fee- 
splitting, with heavy penalties invoked 
by the client or the Attorney General. 
There is also an amendment to the 
Banking Code authorizing courts to re- 
voke the appointment of a corporation 
as executor of a will where the will was 
drawn by a salaried employee of the 
corporation without independent legal 
advice.” In Ohio the Bar Association 
acted independently of the legislature 
and effected a compromise with the 
Bankers’ Association whereby the bar 
agreed to recognize the capacity of 
banks and trust companies to act as 
executors and trustees and agreed not 
to discourage clients from employing 
them in that capacity. In return the 
banks and trust companies agreed to 
prepare no lease, contract, deed or 
mortgage where the institution has no 
interest and not to solicit the drawing of 
wills, and if a will is drawn by an em- 
ployee of the institution to insist that 
the client have independent legal advice. 
Such a compromise is possible in any 
locality. 


The constitutionality of the limitation 
is of course a question of law for de- 
termination by the Court. It is appar- 
ently an attempted legislative restric- 
tion of a judicial function. These two 
branches of the government are co- 
ordinate and each sovereign in its own 
field. Undoubtedly the legislature, in the 
exercise of its police power, may prop- 
erly prescribe qualifications for one who 
is to engage in the practice of law. The 
legislature, by setting up a certain stand- 
ard, has the power to determine who 
shall not practice law, but it does not 
have the power to say who shall prac- 
tice. The control and selection of its 
officers, those engaged in practice, is 
an inherent power of the courts and as 
such is not subject to legislative con- 
trol or destruction.” Thus we may have 
two standards, each valid and effective, 











and compliance with the legislative reg- 
ulations does not entitle one to prac- 
tice law until he has also complied with 
the rules of the Court and has been 
properly admitted by that body.” ‘This 
applies particularly to special acts of 
the legislature admitting to practice, and 
to general regulations, but it should ap- 
ply equally well to the definition of 
practice, for if acts which are the prac- 
tice of law and universally recognized 
as such, may be removed from that 
classification by legislative fiat, other 
acts may also be included with these 
so as to give to the legislature and 
remove from the judiciary all control 
over the right to practice and disci- 
pline. In this case, the authority to de- 
fine practice of law is the power to 
control it. 
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Briefing Service for Kentucky Lawyers by the 
University of Louisville Law School 


By Dean J. A. McCratn, JR. 


(From the June Issue of the Bar Examiner, 1936) 


This article will deal mainly with the 
organization and the results obtained in 
the operation of the Briefing Service 
at the University of Louisville Law 
School. It should, perhaps, be men- 
tioned that the practice of having law 
students do free briefing service for 
lawyers is being used in a few other law 
schools today. The writer had the privi- 
lege of establishing for Georgia lawyers 
what was, perhaps, the first law school 
briefing service in thé United States, at 
the Mercer University Law School, Ma- 
con, Georgia, in 1927. Duke University 
Law School, in connection with its 
Legal Aid Clinic, has been extending 
briefing service to North Carolina law- 
yers and those in other states for the 
past few years, and there may be a 


few other law schools undertaking simi- 
lar work today. 

The Briefing Service at the University 
of Louisville Law School was estab- 





lished in October, 1934, and has been in 
active operation since that time, omit- 
ting the summer seasons. During the 
past two years the staff has prepared 
approximately one hundred briefs for 
lawyers and, in addition, has done some 
research work for members of the ju- 
diciary and for the city government. 
Several reasons seemed to justify the 
establishment of a service in Kentucky 
whereby lawyers would be invited to 
submit questions to a briefing staff com- 
posed of capable law students. It was 
felt by the school that such a service 
could Le made of real assistance to the 
bar. The fact that the Law School had 
rather ample law library facilities, 
whereas a good proportion of the Ken- 
tucky bar was not within easy access 
of a comprehensive law library, sug- 
gested the desirabilitv of bringing our 
law library facilities to the lawyer who 
might be fifty or two hundred miles 
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away. It was recognized that even 
though a lawyer might be more capable 
of preparing his own brief than law 
students, yet, if the case involved other 
than local authorities, the lawyer might 
have difficulty in gaining access to cases 
and statutes of other states. Under 
the terms of the offer of the service, 
lawyers were requested not to submit 
questions which could be handled by 
simple recourse to local materials avail- 
able in their own libraries, but rather to 
select questions that could not be satis- 
factorily briefed with the library facil- 
ities at their command. As a general 
rule lawyers who have submitted ques- 
tions have complied with this require- 
ment. 


It was realized that in order to pre- 
pare acceptable briefs the students en- 
gaged in the work would have to be of 
high ability. Therefore, the method of 
selecting members of the Briefing Staff 
roughly corresponds to the method of 
selecting members of the editorial board 
in law schools that publish law reviews. 
The first condition for being elected to 
membership on the Briefing Staff is that 
a student must have made grades in his 
law work of “B” or higher. A member 
of the senior law class, chosen because 
of legal and executive ability, is ap- 
pointed Research Supervisor. It is his 
duty to receive all requests from law- 
yers and assign the questions to mem- 
bers of the Briefing Staff whom he feels 
to be most capable of handling the 
question. There are usually about eight 
to ten members on the Briefing Staff 
who are selected from the junior and 
senior law classes, though, at the end 
of the first semester, of the freshman 
year, two or three especially good first- 
year students are placed on the staff 
to work under the direction of senior 
members. 

It is also the duty of the Research 
Supervisor to conduct the correspond- 
ence with the attorneys who send in 
questions and secure, if necessary, ad- 
ditional information for the proper 
handling of the question. It very fre- 
quently happens that -a lawyer who de- 
sires a brief on a problem fails to give 
all the facts needed to present clearly 
all points of the case. If this occurs, 
the Research Supervisor usually sends 
a questionnaire designed to elicit the 
information needed. In a few instances 
where a case is being appealed it is nec- 
essary to have the complete record in 
the hands of the Briefing Staff. In many 
cases where the matter is in the course 
of litigation in trial court, copies of 
the pleadings are sent in by the lawyer. 





Particularly is this necessary where the 
legal problem involved deals with the 
pleadings themselves. In a good pro- 
portion of the cases handled by the 
staff the lawyer sends in his problem 
before filing his petition. In _ several 
instances this has proved to be very 
fortunate in that it allows the staff more 
freedom in selecting a theory upon 
which to base the pleadings in the case, 
whereas the staff has had problems 
handed to it, subsequent to the filing of 
the pleadings, where the lawyer would 
be much more successful if he could use 
a different theory upon which to base a 
recovery. 

As a general rule the staff like to 
have at least three weeks in which to 
prepare a brief on a question. This 
is, perhaps, the usual length of time 
involved in getting a brief back to a 
lawyer. There have beer many in- 
stances, however, ih which the staff 
has had to turn out a brief within a 
week. Some members of the staff do 
most of their briefing work over the 
week-ends, it has been found desirable 
to secure as much time in which to 
prepare the brief as the circumstances 
will permit. Consequently, the Research 
Supervisor secures information from 
each lawyer submitting a question as to 
the latest date that the brief would be 
of. value to him in connection with the 
case. In this way, the staff is able to 
give priority to those cases which are 
to come to trial first. Usually, each 
problem is handled by one member of 
the staff though, if the case is one which 
involves several problems that can be 
readily segregated, several students may 
collaborate in preparing the brief. If a 
member of the staff meets with diffi- 
culty, he first consults the Research 
Supervisor, and if the latter is unable 
to help him, the question is then car- 
ried to the member of the faculty who 
is teaching in the field of law with 
which the question deals. 

An analysis of the cases which have 
been handled by the staff in the past two 
years shows that approximately seventy- 
five per cent of the requests come from 
lawyers who practice outside of the city 
of Louisville. This would naturally be 
expected as it was this group of lawyers 
that the service was originally designed 
to serve. All of the firms in the city of 
Louisville have access to our law library, 
in addition to others in the city, and 
have library facilities readily at hand for 
preparing their own cases. Furthermore, 
the larger law firms who employ con- 
siderable office force are inclined to use 
their own assistants in preparing their 
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briefs. It is true, however, that the 
staff does get some questions from city 
firms where the problems presented are 
unique or novel in character. 

The service was offered primarily for 
Kentucky lawyers though we have had 
a few requests from those outside the 
State. Such foreign requests are_not 
rejected if time permits the staff to 
handle the questions without  sacri- 
ficing the work on questions sub- 
mitted by Kentucky lawyers. From the 
very beginning it has been made clear 
in all public announcements concerning 
the Briefing Service that it was available 
only to lawyers and not to laymen. 
Despite this fact, it has been necessary 
to refuse several requests from non- 
lawyers who apparently confused the 
service with that furnished by legal aid 
societies. 

So far as one is able to judge from 
examining the cases submitted to the 
Briefing Staff, the great majority of 
lawyers who make use of the service do 
not use it because of their inability as 
lawyers to solve the problem before 
them. Rather, the correspondence and 
records indicate that they are lawyers of 
good standing and ability, who are mak- 
ing use of the service chiefly because of 
the more ample library facilities at our 
command, which are so necessary in 
handling a difficult question of law. It 
is true that in some instances the staff 
has received requests which apparently 
were submitted by lawyers who had 
been trained inadequately for the pro- 
fession. These cases, however, have 
proved the exception rather than the 
general rule. In any event, it is felt 
that when the staff can furnish a re- 
spectable brief it is performing a real 
service for the court and client, as well 
as for the lawyer himself. One of the 
complaints that appellate judges often 
make is the lack of authorities furnished 
by counsel which renders it necessary 
for the court to make an independent 
investigation in order to secure the 
relevant cases bearing on the points at 
issue. Clearly, insofar as the Briefing 
Service places in the hand of attorneys 
material which would otherwise not get 
before the court, it is rendering an 
assistance to the court by relieving it of 
the burden of personal investigation in- 
to authorities. 

An analysis of the cases handled by 
the staff for the past two years further 
reveals that the majority of requests 
concern questions of law which are un- 
settled by direct precedent in Kentucky, 
or, concerning which past decisions are 
in conflict. This is perhaps a natural 
result as most lawyers would be able 





to solve their own problems merely by 
resort to their state materials, if the 
question had been definitely decided in 
this jurisdiction. It is where persuasive 
authority from other jurisdictions can 
be used advantageously in a case that 
the Briefing Service can be of the great- 
est value. It is true that the stalf re- 
ceives some problems which are rel- 
atively simple and which the lawyer 
could solve for himself by the intelli- 
gent use of his own library. Such cases 
are rejected if the staff has on hand other 
cases of greater importance that clearly 
come within the spirit of the terms of 
the service. 


Perhaps the best argument that can 
be made for this service, from the stand- 
point of the lawyer, is to cite a few of 
the typical responses the staff has had to 
briefs prepared by its members. One 
letter the staff received reads, in part, 
as follows: 


“I wish to thank you for sending me 
the brief on the question of injunc- 
tion, etc. There should be some re- 
muneration for such splendid service, 
and I trust that you boys down there 
will find a way to make your serv- 
ices profitable in more ways than 
one.” 


Another letter which refers to a case 
that was briefed while on its way to the 
Court of Appeals reads, in part, as fol- 
lows: 

“During the winter I noticed an 
article stating that your school of law 
would supply Kentucky attorneys with 
free briefing service. At once I was 
interested, as I was preparing a case 
for the Court of Appeals, and soon 
afterwards I received a brief from 
your research department. 


“The case which your department 
assisted me in was in which 
, 

we were successful.” 


A referee in bankruptcy writes as fol- 
lows : 


“IT received the two copies of brief 
in the * * * * cases; for which accept 
my thanks. You have been able to 
furnish me with authorities that are 
decisive of the case.” 


Many letters such as these have been 
received by the Research Supervisor and 
such praise constitutes one of the chief 
satisfactions which the members of the 
staff get from their work. The fact 
that lawyers, generally, have been 
pleased with the. results obtained from 
such service is indicated by the fact 
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that we have requests for briefs repeated 
by lawyers who have previously used 
the service. 

An analysis recently made of eighty- 
five cases handled by the staff reveals 
the following statistics concerning the 
subjects of law involved in preparation 
of the briefs: 

Administration of Estates, 5; Federal 
Procedure, 6; Agency, 2; Constitutional 
Law, 3; Contracts, 8; Criminal Law, 4; 
Damages, 3; Evidence, 2; Conflict of 
Laws, 2; Insurance, 5; Negotiable In- 
struments, 2; Oil and Gas Lease Cases, 
4; Pleading, 5; Public Utilities, 3; Real 
Property Cases, 5; Suretyship, 2; Taxa- 
tion, 4; Torts, 14; "Trusts, 4; Sales, 2. 

From the standpoint of the students 
who have served on the Briefing Staff 
there is complete unanimity of opinion 
that they have received beneficial ex- 
perience from participation in the work 
of the service. Most of them feel that 
the following values are definitely ob- 
tained by the student who serves on 
the staff. 

1. It familiarizes the student with the 
task of preparing a case for trial, and 
gives him an opportunity to put his 
legal knowledge and research ability to 
work on an actual, instead of a hypo- 
thetical, case. 


2. It tends to make the student view 
law as a whole, rather than to think 
of it in compartments, as he is prone 
to do in law school where he studies by 
subjects, i. e., contracts, torts, etc. 

3. It serves to place him in friendly 
and frequently close contact with judges 
and members of the bar, from which 
relationship he cannot fail to profit gen- 
erally. 

4. It also seems likely that work on 
the Briefing Service Staff will tend to 
bring able students into advantageous 
touch with lawyers needing younger 
associates and thus to serve a placement 
function. 


It is believed that the cause of legal 
education is served the service in at 
least two respects: 

1. A considerable and valuable good 
will may be developed toward the offer- 
ing school by a system furnishing 
prompt and efficient briefing assistance 
gratuitously. 

2. Judges and members of the bar 
are afforded an opportunity to form a 
favorable judgment of the type of train- 
ing the student is receiving and the in- 
creased professional proficiency he is 
obtaining under the conditions and pro- 
cedures of modern legal education. 





In addition, the individual lawyer 


profits in a three-fold way: 


1. He secures the benefit of alert 
and competent assistance from young 
men whose every urge of self-interest 
prompts them to give him their best 
efforts. 


2. He has brought to his door much 
better law library facilities than he can 
command in any save the unusual case. 


3. If he is or expects to be in need 
of the services of an associate, he 
secures what is tantamount to a place- 
ment service, which is unusual in that 
it is able to furnish him with specitic 
and comprehensive examples of the work 
of prospective applicants. 


In summary, it may be said that the 
two years of experience with the Brief- 
ing Service at this law school convinces 
us that it is a valuable undertaking for 
the school, the student, and the lawyers 
whom the organization is designed to 
serve. 


During the World War a Kentucky 
Negro was arrested in Indiana for evad- 
ing the draft. His defense was that he 
was not yet twenty-one and he called 
upon his Kentucky relatives for proof. 
The family consulted a member of the 
bar who advised that if such a thing 
existed that the best proof would be the 
family Bible wherein the birth was re- 
corded. The lawyer was told that the 
Bible did exist and they would go get it. 
After several days, not hearing from his 
clients, the attorney inquired as to why 
the Bible had not been produced and 
was astonished at this statement. “Well 
now, you see, Mr. Lawyer, Mammy had 
it set down alright but she just plumb 
forgot to set down the date.” 


A prominent Kentucky jurist was sent 
as a special judge to one of the counties 
in the western part of the State. A 
civil action was being tried, at the con- 
clusion of the evidence the Court in- 
quired of the attorneys if they had any 
instructions to offer, being told that it 
was agreeable for the Court to instruct 
orally the Court proceeded as follows: 


“Gentlemen of the jury if you believe 
what the plaintiff and his witnesses say 
you will find for the plaintiff, if you 
believe what the defendant and his wit- 
nesses say you will find for the defend- 
ant, but if you are like the Court and 
don’t believe anything any of them say 
you will do as you durn please.” 
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The Kentucky Income Tax Act of 1936 


By Ropert E. Hatton, 
Attorney, Department of Revenue, Frankfort, Ky. 


The purpose of this discussion is to 
present as concisely as possible the 
salient provisions of the Kentucky In- 
come Tax Act of 1936 and regulations 
without attempting to delve into under- 
lying legal theory. It is the desire of the 
writer to present a simple introduction 
to the Act, to convey something of the 
administrative procedure and perhaps 
to anticipate certain problems that will 
inevitably arise in the application of 
any new tax law. 


Limitations of space will permit only 
a passing reference to the historical de- 
velopment of the income tax. Familiar 
to all lawyers is the case of Pollock v. 
Farmers Loan and Trust yay oe A 
wherein the federal income tax was held 
invalid as being a direct tax not appor- 
tioned according to census as required 
in Article I, Section 9, of the Federal 
Constitution. It was this decision 
which. occasioned the passage of the 
Sixteenth Amendment upon which the 
present federal tax is based. 


Some states have encountered diffi- 
culties in their own constitutions with 
respect to income taxes,” but the Ken- 
tucky Constitution expressly authorizes 
the levy of an income tax." The Gen- 
eral Assembly in its Third Extraordi- 
nary Session passed House Bill 29, 
known as the Income Tax Act. 


Scope of the Act—The Act embodies 
both a personal and corporate income 
tax. The rates of tax on individual in- 
comes vary from two per cent (2%) to 
five per cent (5%). It imposes a tax 
upon every resident individual upon his 
entire net income subject to certain ex- 
emptions provided in Section 13. The 
comprehensive scope of the tax as ap- 
plied to resident individuals came as 
a result of the decision of the Supreme 
Court in the case of Lawrence v. Mis- 
sissippi.. However, in the recent de- 
cision in the case of Senior v. Braden,* 
the Court seemed to place a limitation 
upon the broad rule of the Lawrence 
case to the effect that the domiciliary 
state may not impose a tax upon the 
income of its residents derived from 
land or interest in land located without 
the State. To date, the Department has 
not seen fit to issue regulations in the 
light of decision in the Braden case. 


A like tax is imposed at the same 
rates upon and with respect to the 
entire net income of natural persons 
not resident in Kentucky, “from all 
tangible property and such intangible 
property as has acquired a _ business 
situs owned, and from business, trade, 
profession, or occupation carried on in 
this State.”* In imposing an income tax 
on non-residents, the General Assembly 
followed the decision of the Supreme 
Court in the case of Shaffer v. Carter." 
The personal exemption and credit for 
dependents accorded a non-resident is 
that proportion of the exemption and 
credit allowed a resident which the net 
income of the non-resident from sources 
in Kentucky bears to his entire net in- 
come. 


In dealing with corporations, the Gen- 
eral Assembly so provided that a do- 
mestic corporation and a corporation 
organized under the laws of a sister 
state will be treated identically and a 
tax of 4 per cent imposed “upon the 
entire net income of such corporation 
derived from business done, property 
located or sources in this State.’” 

There is excluded from the tax, “state 
and national banks and trust companies, 
insurance companies, including farm- 
ers’ or other mutual, hail, cyclone, 
windstorm, or fire insurance companies, 
insurers and reciprocal underwriters, 
and religious, educational, charitable, 
and other corporations not organized or 
conducted for pecuniary profit.’” 

The tax imposed by the Act on indi- 
viduals applies also to estates and trusts 
and to all fiduciaries except that there is 
allowable as a deduction in the latter 
cases any part of the gross income 
which pursuant to the terms of the will 
or deed creating the trust is during the 
taxable year paid to or set aside for the 
United States, this State or any munici- 
pality or taxing subdivision of this State, 
or corporations or associations organ- 
ized and operated in Kentucky exclu- 
sively for religious, charitable, scientific 
or educational purposes, no part of 
which inured to the benefit of any 
private person and also the amount of 
any income properly paid or credited 
to any legatee, heir, or any other bene- 
ficiary during the period of administra- 
tion or settlement.” 
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Like the federal income tax act, an 
information return is required of all 
partnerships.“ There is no tax imposed 
on a partnership as such, but each mem- 
ber is required to include in his indi- 
vidual return the amounts received or 
credited to him from any such partner- 
ship. 

Also, like the federal act, informa- 
tion returns are required of every per- 
son subject to the jurisdiction of this 
State,” respecting payments of $600 or 
more made in any taxable year to resi- 
dents of this State. Pursuant to an- 
other provision of this same section, the 
Department requires information re- 
turns in the case of dividend or inter- 
est payments upon bonds, mortgages, 
deeds of trust, and other similar cor- 
porate obligations when the amount in- 
volved is $300 or more annually. In 
addition to the general information re- 
turn, every corporation subject to the 
jurisdiction of this State, unless ex- 
cused by the Department, is required to 
furnish a list of its resident stockholders 
showing the address, number of shares 
owned and the amount of dividends 
paid, and amount credited to each. 

The Act contains a provision order- 
ing the Commissioner of Revenue : 
require not to exceed five per cent (5% 
of the income of non-residents a a 
from sources within the State to be 
withheld by the payor who is subject to 
the jurisdiction of this State.” This 
provision is modeled after one contained 
in the Connecticut income tax act which 
has been upheld by the Supreme Court.” 

Non-resident, as used in this pro- 
visicn, is construed to be a natural per- 
son ‘only. In other words, withhoiding 
is not required in the case of payments 
made to corporations or other than 
natural persons. In the administration 
of this provision, the Department has 
sought to cause the taxpayer the least 
possible inconvenience. It has pro- 
vided” for the filing of an affidavit” to 
be prepared annually by non-resident 
employees, setting forth the name, ad- 
dress, total annual compensation and 
exemption status of the employee. Upon 
the basis of information furnished by 
this affidavit, the employer is able to 
determine the compensation which is 
subject to withholding. In all instances, 
the employee is permitted to draw his 
compensation in full until his exemp- 
tion limit has been reached. For ex- 
ample, a single person earning $1,500 is 
entitled to draw $1,000 (his exemption) 
before any withholding is required. 
Thereafter, withholding begins at the 
rate of two per cent (2%), never ex- 


ceeding the highest amount of tax that 
could be due without taking into con- 
sideration allowable deductions. The 
problem becomes more involved where 
the non-resident employee earns a por- 
tion of his income within Kentucky and 
a portion without the State. In that 
case, he would be subject to tax on 
only that portion which was earned in 
Kentucky, but likewise he would be 
entitled to only that proportion of the 
exemption which his income in Ken- 
tucky bears to his total income. For 
example, John Jones, single, earns $900 
in the State of Kentucky and $300 in the 
State of Ohio during the calendar year, 
1936. The ratio of John Jones’ income 
from sources within the State of Ken- 
tucky to his total income is three to 
four, therefore he is entitled to only 
$750 exemption and withholding will be- 
gin when payments to him have reached 
that amount. This is true whether his 
domiciliary state has an income tax or 
not. Having thus eased the burden of 
withholding from the standpoint of the 
payee, the Department proceeded fur- 
ther to aid the payor by waiving the 
withholding provision where the payor 
is willing and able to guarantee the pay- 
ment of the tax, penalty, and interest 
which | , may be found due from the 
payee.” This imposes no greater bur- 
den on the payor than is already im- 
posed by the Act. The Department has 
also provided for a waiver to be issued 
to the payor where the payee presents 
satisfactory evidence of the ownership 
of real estate within the jurisdiction of 
Kentucky, to which the income tax can 
attach as a lien in the event of failure 
to pay the tax.” 

In the event the employer elects to 
withhold, he may defer his remittance 
without interest upon obtaining per- 
mission from the Department to do so.? 

In addition to the information return 
referred to above, the Act contains a 
provision authorizing the Department 
to require a copy of the federal return 
whenever it deems necessary.” This 
provision, coupled with the general rec- 
iprocity clause” providing for exchange 
of information with sister states, will 
enable the administrative authorities to 
compare returns and check inaccuracies. 


Differences Between the State and 
Federal Act.—In many instances, it has 
been found impracticable to follow the 
Federal Act. A few of the more striking 
differences will be discussed. At the 
outset, it is necessary to advert to a 
difference which is not apparent on the 
face of the Act. There is not excluded 
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from the operation of the Act federal 
salaries or payments of interest on fed- 
eral securities. That a state cannot tax 
these is a well-settled principle of law.* 
In the administration of the Act, no at- 
tempt is made to include these items. 
Conversely, the Federal Government 
cannot impose a tax upon state salaries 
and interest payments on state obliga- 
tions. But this same disability does 
not attach to the states. Therefore, the 
Kentucky Act will include State, county, 
and municipal salaries. It does not, 
however, tax interest on obligations of 
the Commonwealth of Kentucky or its 
municipalities and taxing subsidiaries.™ 


As has been stated, state and na- 
tional banks and trust companies are 
excluded from the operation of the Act. 
The reason underlying this exclusion 
becomes readily apparent when it is 
realized that under Section 5219, United 
States Revised Statutes, it is provided 
that one method of state taxation of 
national banks shall be in lieu of all 
others. National banks are now taxed 
on the basis of the capital stock meth- 
od. It being necessary to exempt na- 
tional banks, it was felt that to impose 
an income tax on state banks and trust 
companies would be to unfairly dis- 
criminate against the latter competing 
institutions and for that reason they 
too were excluded from the Act. 

In providing for personal exemptions 
and credits for dependents, the General 
Assembly adopted a method which has 
heretofore been unknown in State acts. 
Precedent for it lay in the disappearing 
exemption provision of previous Fed- 
eral acts. Section 13 provides, “the fol- 
lowing exemption chargeable against 
the first bracket or brackets of income 
shall be allowed to individuals reporting 
income as required by this Act,” and con- 
tinues to state the exemption as $1,009 
in the case of a single person, $2,500 for 
a married person, or head of a family, 
and $400 credit for each dependent per- 
son under eighteen years of age or in- 
capable of self-support because mentally 
or physically defective. As an example, 
let us take John Jones, a married man 
with one dependent. He is entitled, 
therefore, to an exemption of $2,900. 
His annual income is $4,200. He will 
thus be required to pay a tax of two 
per cent (2%) on $100, three ner cent 
(3%) on the next thousand dollars and 
four per cent (4%) on the remaining 
$200. Provisions in the income tax act 
of Wisconsin™ and North Dakota™ pro- 
vide a method which reaches a similar 
result in that the tax is imposed on the 
entire net income without reference to 





personal exemption and credit for de- 
pendents, and a credit is given them 
against the amount of the tax. This 
credit, in the case of Wisconsin, is $8 
for a single person, $17 for a married 
person, and $4 for each dependent, and 
in the case of North Dakota, $5 for a 
single person, $15 for a married person, 
and $2 for each dependent. The unusual 
method of applying the exemption is 
likely to cause considerable confusion 
to the average individual in preparing 
his income tax return, but the forms 
were drafted in such a way that a careful 
reading wiil solve the difficulty. 

Section 13 of the Act also provides 
that if a husband and wife, living to- 
gether, make separate returns, their in- 
come shall be aggregated for the »rur- 
pose of computing the tax due. A pro- 
vision substantially similar to this in 
the Wisconsin income tax act has been 
held unconstitutional as a violation of 
due process.™ and the Department is 
now disregarding this provision of the 
law. It must be remembered, however. 
that the husband and wife are entitled 
to only one exemption of $2500 and this 
mav be divided between them if thev 
make senarate returns, or charged 
against their gross income if a joint 
return is made. If separate returns are 
made, they must be submitted, attached 
to each other. 

Recognizing the posentity of an un- 
due burden on the taxpayer living in 
one state and working in another, the 
General Assembly sought to alleviate 
this by providing for a system of cred- 
its* to be applied against the tax found 
to be due the State of Kentucky. 
Roughly, the credits work in this fash- 
ion: If 2 resident of Kentucky working 
in a neighboring state becomes liable 
to an income tax in such state, he will 
be permitted to deduct from the income 
tax due from him to the State of Ken- 
tucky the amount of tax incurred in 
such other state, provided that this does 
not operate to reduce the tax payable 
under the Kentucky Act to an amount 
less than would be payable were the 
income from such other state ignored 
Also, the resident taking credit for in- 
come tax paid another state is entitled 
to only that proportion of the exemp- 
tion otherwise accorded that his income 
in Kentucky bears to his total income. 

In the case of a non-resident deriving 
income subject to tax in this State, the 
amount of income tax so pavable by 
him to this State shall be credited with 
that proportion of the tax so pavable 
by him to the state where he resides as 
his income subject to tax under this 
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Act bears to his entire income upon 
which the tax so payable to such other 
state is imposed. 

In computing this credit, the amount 
of the tax on any income taxable under 
this Act, which is exempt from taxation 
under the laws of such other state, is 
not to be taken into consideration. 


The provision for credits to residents 
and non-residents are only applicable if 
the other states involved accord a simi- 
lar privilege to Kentucky residents or 
to income earned in Kentucky by their 
own residents. 


Gains or losses from the sale of capi- 
tal assets are only to be taken into ac- 
count where such property is disposed 
of within two years from the time of 
acquisition.” The basis for computing 
such gain or loss is the cost, or if 
acquired by some means other than 
purchase, the fair market value thereof 
at the time acquired. With this view 
of gain or loss, it is obvious that the 
percentage basis employed under the 
Federal Act is not to be taken into con- 
sideration in reporting gain or loss un- 
der the Kentucky Act. 


Where property is exchanged for 
other property, the property received in 
exchange, for the purpose of determin- 
ing the gain or loss, is treated as the 
equivalent of cash to the amount of its 
fair market value; but when in connec- 
tion with the reorganization, merger or 
consolidation of a corporation a tax- 
paver receives in place of stock or se- 
curities owned by him, new stock or 
securities of the reorganized, merged 
or consoiidated corporation, no gain 
or loss is deemed to occur from the ex- 
change until the new stock or securities 
are sold or realized upon and the gain 
or loss is definitely ascertained. Until 
such time, the new stock or sectirities 
received are treated as taking the place 
of the stock and securities exchanged.” 
Therefore to the extent that the ex- 
change is in connection with a reor- 
ganization, merger or consolidation of 
a corporation, the two-year limitation 
does not apply and gains or losses are 
to be taken into account during the 
year in which the asset acquired in 
exchange is disposed of. 

The greatest difference between the 
Kentucky Act and the Federal Act lies 
in the fact that the State can tax only 


that income which is subject to its 
jurisdiction, while the Federal Act 
can and does tax income from all 


sources within the boundaries of the 
United States and its possessions. This 
same distinction has occasioned more 
litigation than any other phase of state 





income tax laws. Except for the con- 
cept of domicile,” jurisdiction of a state 
to impose a tax rests upon property 
owned or sources within the state™ or 
business done within the state.“ In 
determining whether income arises from 
property owned or sources within the 
state, no great difficulty is encountered. 
It is comparatively simple to determine 
whether real or tangible personal prop- 
erty lies within the state or not. In the 
case of intangible personal property, 
generally the doctrine of mobilia sequ- 
untur personam applies.” But in deter- 
mining whether business is done within 
the state or without the state, the tax- 
payers as well as the taxing authorities 
are confronted with a thousand pitfalls. 
In some instances, it is a sheer impossi- 
bility to say that a portion of a busi- 
ness was done in one state while an- 
other portion of the same business was 
done in another state. In such a situa- 
tion, both the taxpayer and the tax ad- 
ministrators must resort to some reason- 
able method of allocation. This will be 
discussed more at length under the 
heading of “Corporations.” It is well 
to bear in mind at all times that, unlike 
license taxes, an income tax may be 
imposed although the business by which 
such income is produced be wholly in- 
terstate.™ 


In its failure to exclude corporate 
dividends from the computation of gross 
income, the Kentucky Act differs mater- 
ially from the Federal Act. This omis- 
sion will, in the case of subsidiary cor- 
porations and holding companies, in- 
volve multiple taxation and in some in- 
stances will compel a _ reorganization, 
consolidation, or merger of the various 
raembers of the corporate family. More- 
over, the Kentucky Act provides that 
dividends declared as a result of liqui- 
dation will be subject to tax, if they are 
in effect a distribution of corporate 
earnings.” 


Deductions.—If the taxpayer keeps 
books on a cash receipts and disburse- 
ments basis, deductible items are allowed 
only when paid. This will result in the 
case of taxes, in the taxpayer deducting 
from his gross income taxes actually 
paid during the year covered by the 
return which will represent in most in- 
stances taxes accrued during the pre- 
ceding year. If, however, the taxpay- 
er’s books are kept on an accrual basis, 
these deductions will likewise be made 
on an accrual basis and taxes deducted 
as accrued, although not actually paid 
during the year. In discussing the de- 
ductions allowed, reference is made only 
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to those which, in the opinion of the 
writer, present the more difficult and 
controversial problems. 


“All ordinary and necessary ex- 
penses paid or incurred during the 
taxable year in carrying on any trade 
or business, including a _ reasonable 
allowance for salaries or other com- 
pensation paid for personal services 
actually rendered in producing the 
taxable income.”™ 


The general purpose of this deduc- 
tion is at once apparent, but a question 
arises when it is noted that only prop- 
erty taxes, poll taxes, and franchise or 
license taxes paid to the Commonwealth 
of Kentucky, its taxing subdivisions or 
municipalities, and income tax paid to 
the United States are deductible.” Ob- 
viously, taxes paid to a sister state, its 
municipalities and political subdivisions, 
and certain taxes paid to the United 
States are not deductible as such under 
the Kentucky Act. (The Federal excess 
profits tax is deductible as an income 
tax.) Yet these taxes do, in many in- 
stances, constitute an ordinary and ne- 
cessary expense in producing the in- 
come which is subject to tax under the 
Kentucky Act. This is especially true 
where the taxpayer is engaged in busi- 
ness partly within and partly without 
the State. Under such circumstances, 
it is presumed that they will be allowed 
as deduction of expenses under subsec- 
tion a. 

The Act provides that only the 
amount actually paid for taxes and re- 
pairs to and maintenance of buildings 
and machinery are deductible, but the 
Department has construed “paid” to 
mean “accrued” where the taxpayer's 
books are kept on an accrual basis.” 
This is designed to more clearly reflect 
the true income of the taxpayer. 

Dividends received during the tax- 
able year on stock of national banks 
and banks and trust companies organ- 
ized under the laws of Kentucky are 
deductible from gross income. The 
reason for such a deduction has al- 
ready been explained. 

Losses are deductible only where not 
compensated for by insurance or other- 
wise and when the income or profit is 
or would have been subject to taxation 
under the Act.* They fall into three 
classifications: (a) those incurred in 
a trade or business; (b) those incurred 
in any transaction entered into for 
profit, though not connected with the 
trade or business; (c) those of property 
not connected with a trade or business, 


if arising from fire, storm, shipwreck or 
other casualty, or from theft. 


Listed among the deductions is the 
following: “All income received from 
the Federal Government by ex-service 
men or their dependents by reason of 
wartime service in the United States 
army, navy, marine or nursing service 
of the United States Government.’”” 
This item is not properly a deduction, 
but rather an exclusion from gross in- 
come for the purpose of the Act and is 
so treated by the Department. 


Corporations: allocation.—As has been 
pointed out, probably the most serious 
difficulty arises from the constitutional 
limitations on state jurisdiction to tax 
income where it is derived from trade 
or business carried on partly within and 
partly without the State. Recognizing 
that separate accounting is in many in- 
stances impracticable, the General As- 
embly provided for three systems of 
allocation;“ one, to be employed where 
the income is derived from the manu- 
facture or sale of personal property; 
two, where income is derived from the 
conduct of a public utility; three, where 
income is derived from business other 
than the foregoing. 


Whether the trade or business is car- 
ried on entirely within the State or 
partly within and partly without the 
State, it is necessary at the outset to 
deduct and specifically allocate interest, 
dividends, rents, and royalties not re- 
ceived in connection with the trans- 
action or business, and gains from the 
sale of property not held, owned, or used 
in connection with business (less re- 
lated expenses, if any) to Kentucky, if 
received from sources within Kentucky 
and if received from sources outside of 
Kentucky, such income is to be allo- 
cated outside the State. 


The balance is termed “business in- 
come” and when the trade or business 
is carried on partly within and partly 
without Kentucky and separate account- 
ing is impracticable, it is to be aliocated 
as follows: From the business income 
of the taxpayer is deducted all interest, 
dividends, rents, and royalties (less re- 
lated expenses) received in connection 
with business, and gains includible in 
gross income from the sale of capital 
assets or property held, owned or used 
in connection with the trade or busi- 
ness, but not held for sale in the regu- 
lar course of business. That portion of 
these items arising from sources within 
Kentucky is to be allocated to Kentucky 
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and that arising from sources without 
Kentucky is to be allocated outside of 
the State. The balance represents the 
“net business income.” 

The “net business income” is to be 
apportioned or allocated where such in- 
come is derived from the manufacture 
or sale of tangible personal property by 
the following procedure: (a) derive the 
ratio of the business within the State 
to the total business. Such business is 
to be measured by the amount of all 
receipts during the year from sales and 
other sources connected with the busi- 
ness, excluding, however, receipts from 
the sale of capital assets or property not 
sold in the regular course of business, 
and also receipts from interest, divi- 
dends, rents, and royalties specifically al- 
located as shown above. Amounts re- 
ceivable from sales and other sources 
arising from business during the year 
shall be included in the formula if the 
corporation’s return is made on the ac- 
crual basis. Respecting receipts, the 
Act contains this provision: 


“Receipts from sales and _ other 
sources shall be assigned to the offices, 
agencies, or places of business of a 
corporation at or from which the 
transactions giving rise to such re- 
ceipts are handled and attended to 
with respect to the negotiation and 
execution.”” 


An interpretation of this provision 
will probably involve a great amount of 
dispute, but the Department of Revenue, 
in determining each individual case on 
its merits, is to be guided by the ap- 
plication of settled legal and economic 
principles in an effort to achieve a fair, 
reasonable, and common-sense result. 

(b) Derive the ratio of the value of 
the tangible property held and owned 
by the corporation within the State to 
the total tangible property. For this 
purpose, the value of the tangible prop- 
erty is taken to be the average value 
of the tangible property held and owned 
by the corporation in connection with 
its business during the year for which the 
income is returned, excluding, however, 
any property the income from which is 
not taxable or is specifically allocated as 
set forth above. 

(c) Average the ratios derived under 
(a) and (b) and apply this to the net 
business income of the corporation. 
The result will be the net business in- 
come subject to Kentucky taxation. 

Where the taxpayer is engaged pri- 
marily in the business of manufacturing 
tangible personal property and sale of 
his product is only the means of cap- 





turing a profit already earned, receipts 
from such sales should not necessarily 
be regarded as a determining factor in 
apportioning income. This is particu- 
larly true where the ratio of receipts 
assigned to Kentucky agencies to total 
receipts is grossly disproportionate to 
the ratio of tangible property in Ken- 
tucky to total tangible property. In such 
cases the Department is adopting the 
plan of conferring individually with the 
taxpayer in an effort to agree upon some 
other formula which, when applied, 
more clearly reflects Kentucky income. 
Employment is a factor which might 
be considered. 

Where the income is derived from the 
conduct of a public utility, if its records 
of operating revenues and operating ex- 
penses are kept on a State basis in ac- 
cordance with the standard classifica- 
tion of accounts prescribed by the Fed- 
eral Communications Commission, or 
the Interstate Commerce Commission, 
and in such a manner as to clearly in- 
clude in net income for the State the 
effect of all intrastate business and such 
interstate business as is applicable to 
the State, then such records may be 
used by the taxpayer in reporting the 
net taxable income within the State. 

If its records are not kept on such 
bases, then the net business income is 
to be allocated in the same manner as 
income from the business of manufac- 
ture or sale of tangible personal prop- 
erty subject to the qualifications outlined 
below. 

The business of the public utility is to 
be measured by the amounts of receipts 
in the carrying on of business. Receipts 
in Kentucky include, in addition to pure- 
ly intrastate business, that portion of 
the receipts from all interstate business 
passing through, into or out of the 
State, as is determined in the case of 
transportation and communications en- 
terprises by applying the line mileage 
within the State to the total line mile- 
age. In the case of public utilities other 
than transportation and communica- 
tions enterprises, the Department is 
authorized to prescribe ssathede of al- 
locating receipts. If the return is made 
on an accrual basis, accounts receivable 
are to be included as receipts. 

In determining the tangible property 
ratio of a railroad company, the valua- 
tion of car and locomotive rolling stock 
and equipment within the State is to 
be found by applying to the total valu- 
ation of the car rolling stock and equip- 
ment and the locomotive rolling stock 
and equipment that ratio which the car 
mileage within the State bears to the 
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total car mileage and that ratio which 
the locomotive mileage in the State 
bears to the total locomotive mileage 
respectively. 

In the case of businesses other than 
the manufacture or sale of personal 
property or the conduct of a public util- 
ity, such income is to be specifically allo- 
cated or equitably proportioned within 
and without the State under rules and 
regulations which the Department is 
authorized to promulgate. 


Estates and Trusts: fiduciaries.—Al- 
though a return of income is required 
of every fiduciary except receivers ap- 
pointed by authority of law in posses- 
sion of part only of the property of 
the taxpayer,” the fiduciary is required 
to pay the tax only in those instances 
where it is sought to reach income 
which cannot be reached in any other 
way. Thus it becomes necessary to 
preserve two distinct concepts of the 
fiduciary; one in which he acts merely 
as the reporting agent of the real tax- 
payer; the other where, for purposes of 
the Act, he is treated as the taxpayer 
himself. 


In the first instance, report of the 
fiduciary is similar to that of a partner- 
ship making a return of partnership in- 
come although not required to pay a 
tax. In such a case, the fiduciary may 
pay the tax if he makes an affidavit 
showing that he has full knowledge of 
all the affairs of the beneficiary which 
he represents and that the income re- 
turned by him represents the total in- 
come received by such beneficiary. The 
fact that here he pays the tax does not 
change the fundamental concept of the 
fiduciary as a merely reporting or fiscal 
agent of the taxpayer. 

It is in the latter case that the trust 
or estate is regarded as the entity sub- 
ject to the tax. 

At the outset, therefore, it becomes 
necessary to determine when the fiduci- 
ary is to pay the tax and when the 
beneficiary. 

The fiduciary is required to pay the 
tax, 


1. On the income of estates of de- 
ceased persons during administration 
and settlement of the estate except 
where during the course of administra- 
tion or settlement payments are made 
or credits allowed to the beneficiaries, 
the fiduciary having no discretion in the 
matter. 

2. On income accumulated in trust 


for the benefit of unborn or unascer- 
tained persons with contingent interests. 


3. On income held for future distri- 
bution under the terms of a will or trust. 


4. On income, the distribution of 
which is in the discretion of the fiduci- 
ary, either as to the beneficiary to whom 
payable or as to the amounts to which 
any beneficiary is entitled in the fol- 
lowing cases: (a) where, by the terms 
of the trust, distribution is to be made 
periodically to beneficiaries; (b) where 
the income is collected by a guardian 
of an infant to be held or distributed 
as the court may direct, and (c) where 
the income of an estate during the peri- 
od of administration or settlement has 
been paid or credited to a legatee, heir, 
or beneficiary.” 


The beneficiary is to pay the tax if 
the distribution of income is not in the 
discretion of the fiduciary, either as to 
the beneficiaries or amounts: (a) where 
the income is to be distributed to the 
beneficiaries periodically, (b) where the 
income collected by the guardian of an 
infant is to be held or distributed as 
directed by the court; (c) where income 
from an estate during the period of 
administration or settlement has been 
paid or credited to a legatee, heir, or 
beneficiary.” 


The rule as to exemption in the case 
of individuals applies to estates and 
trusts except that no exemption will be 
allowed where (1) the income is re- 
ceived during the period of administra- 
tion or settlement of the estate; (2) 
where the income is accumulated in 
trust for the benefit of an uncertained 
person; (3) where the income is accum- 
ulated for future distribution; (4) 
where the fiduciary is entitled to dis- 
cretion in the matter of distributing the 
income; (5) where, in deternining the 
net income, there may be deducted the 
amount of any income properly paid 
or credited to any legatee, heir or bene- 
ficiary; or, (6) where for any reason 
there may be any uncertainty con- 
cerning the distributable share or ex- 
emption status of the beneficiary.® 

Having determined when payment is 
to be made by the fiduciary and when 
by the beneficiary, it now becomes ne- 
cessary to advert to the composition 
of the trust itself. In that connection 
the Department has ruled that the in- 
come from so much of the corpus of 
the trust or estate as is derived from 
real property or interests in land lo- 
cated within the State or from tangible 
personal property having acquired a 
situs within the State is subject to tax 
irrespective of the residence of the 
settlor or decedent or the beneficiaries. 
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Conversely, if the property is located or 
in the case of tangible personal prop- 
erty has acquired a situs without the 
State the income is not subject to tax. 

To the extent that the income from 
the trust or estate is derived from in- 
tangible personal property such income 
is subject to the tax when accumulated 
or when payment is within the discre- 
tion of the fiduciary, or when paid or 
accrued to a beneficiary resident in this 
State who, himself, must report and 
pay the tax.” 


Return Forms and dates due. 


All returns are to be made to the 
Division of Income Taxation, Depart- 
ment of Revenue, Frankfort, Kentucky. 

Below in summary form are given the 
various returns, form numbers and dates 
due. 


Revenue 

Returns Form No. Date Due 
Individual incomes 
under $5,000.00 740A } On or be- 
Individual incomes fore the fif- 
over $5,000.00 or teenth day 
when any income of the 4th 
is derived from month fol- 
business or pro- lowing the 
fession 740 | end of the 
Corporation In- taxpayer’s 
comes 720} reporting 
Fiduciary returns 741 | year. 
Partnership returns 765 
Information re- 
turns 796 & 799 March 15* 
Affidavit of non- 
resident for pur- 
poses of  with- 
holding 798 When com- 

plete. 
Withholding __ no particu- 

lar form On demand 
after Jan- 
uaryv 1. 
NOTES 


7158 U. S. 601. 

In Kelley et al. v. Kolodner, 181 Atl. 598 
(1935), the Pennsylvania graduated personal in- 
come tax was held unconstitutional but the corpo- 
rate income tax (not graduated) was upheld. 
Turco Paint & Varnish Co. v. Kolodner, 184 Atl. 
37 (1936). Bronson v. Henneford, et al., 52 P. 
(2d) 607, (Wash. 1936). Individual income tax 
held unconstitutional. Petroleum Navigation Co. 
v. Henneford, 55 P. (2d) 1056 (Wash. 1936). 
Corporate income tax held unconstitutional. 

®Sec. 174. Nothing in this Constitution shall 
be construed to prevent the General Assembly 
from providing for taxation based on income, 
licenses, or franchises, 

#286 U. S. 276. 

579 L. ed. 863. 


* Sec. 14, subsection 2. 
764 L. ed. 145. 
14, subsection 3. 


® Sec. 





® Ibid. 
Secs. 29 
2Sec. 31. 
33 Sec. 9. 
3 Sec. 14, subsection 2. 

“4 Travis v. Yale & Towne Mfg. Co., 252 U. S. 


and 30. 


60 

% Regulation No. 2. 

1° Rev. Form 798. 

17 Regulation No. 3. 

% Regulations 9 and 11. 

%® Regulation No. 6. 

Sec. 10. 

%1Sec. 11. 

2 Dobbins vy. Commissioner of Erie County, 16 
Pet. 435. 

23 Collector v. Day, 11 Wall. 113. 

%Sec. 2, subsection e. 

25 Sec. 4019a-10, Carroll’s Kentucky Statutes. 

2% Stat. ’29 ch. 71. Laws °31 C. H. S. 448, 
453. Laws Spec. Sess. ’31, ch. 29. 

27 Comp. Laws ’13, Supp, ’29 Art. 35, ch. 34. 

3 Hoeper v. Tax Commissioner of Wisconsin, 
284 U. S. 206. 

2 Secs. 15 and 16. 

Sec. 6. 

%1 Sec. 7. 

% Lawrence v. Miss. supra; Commonwealth v. 
Bingham Admr. 199 Ky. 402; 251 S. W. 936. 

33 Farmers Loan and Trust Co. v. Minn. 280 
U. S. 204; Cream of Wheat Co. v. N. Dakota, 
253 U. S. 325; Frick v. Penn., 268 U. S. 473; 
Union Refrigerator Transit Co. v. Ky., 199 U. 
S. 194. 

% Wheeling Steel Co. v. Fox, 80 L. ed. (Adv.) 
809; Bristol v. Washington Co., 177 U. S. 144; 
New Orleans v. Stempel, 175 U. S. 309; Com- 
monwealth v. Dunn, 126 Ky. 109. 

% Farmers Loan and Trust Co. v. Minn. supra; 
Fidelity & Columbia Trust Company, Ex. of 
Ewald vy. Louisville, 254 U. S. 54; First National 
Bank of Boston v. Maine, 234 U. S. 112. 

% U. §. Glue Co. v. Oak Creek, 247 U. S. 321. 

% Sec. 1, subsection h. 

58 Sec. 3, subsection a. 

*%® Sec. 3, subsection c. 

* Regulation No. 12. 

“ Sec. 3, subsection k. 

#2 Sec. 3, subsection d, e, and f. 

# Sec, 3, subsection m, 

Sec. 32. 

* Sec. 32, subsection e. 

30, subsection 1. 

. 30, subsection 3 and 4. 
. 30, subsection 4. 

30, subsection 3. 

% Regulation No. 15. 

%t Except where the reporting corporation be- 
lieves dividend payments to be non-taxable, in 
such instances returns are required by February 1. 


A Kentucky lawyer was called upon 
to prepare a deed between two aged 
Negro women. While dictating the deed 
his clients engaged in the following con- 
versation: 

“Mrs. Jeffreys, how old air you?” 

“Well, you see, Mrs. Trigg, our house 
got burned up and all our ages was 
burned up.too, and since then we ain’t 
been able to tell how old we is.” 
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MR. CHARLES R. BELL and MR. 
LELAND LOGAN have formed a part- 
nership under the name of Bell and 
Logan for practice of law at Bowling 
Green. Mr. Bell is County Attorney of 
Warren County and Mr. Logan is a 
son of Senator M. M. Logan. For the 
present the firm will accept civil prac- 
tice only. 


LOUIS D. BRANDEIS, Justice VU. S. 
Supreme Court, has presented to 
the library of the University of Louis- 
ville a packet of personal papers with 
the stipulation that they shall not be 
opened until after his death. The papers 
are described as having an historical and 
biographical value. Justice Brandeis has 
already sent to the University Library 
a complete publication of all “New 
Deal” agencies. 


HON. NEWTON BELCHER, of 
Greenville, a practitioner for more than 
forty years, has proposed to the Ken- 
tucky Judicial Council that anyone with 
an M. A. degree and of good character 
be permitted to serve an apprenticeship 
of one year in a lawyer’s office and then 
if a satisfactory showing is made be 
permitted to practice by a circuit judge. 
Mr. Belcher argues that this plan will 
produce a higher standard of efficiency. 


HON. ELWOOD HAMILTON, 
Judge of the United States District 
Court for the Western District of Ken- 
tucky, on October Ist, entered an order 
appointing the following as Conciliation 
Commissioners under the Bankruptcy 
Act of 1935 for their respective coun- 
ties: Webster county, W. Fred Hume; 
Breckinridge county, Robert W. Kinch- 
eloe; Fulton county, Steve Wiley; Mon- 
roe county, Jas. C. Carter, Jr.; Carlisle 
county, R. C. Willingham; Allen county, 
A. J. Oliver; Washington county, H. M. 
Grigsby; Bullitt county, T. G. Carroll; 
Spencer county, Amos S. Williams; Old- 
ham county, J. Ballard Clark; Graves 
county, J. E. Warren; Hopkins county, 
Thomas E. Finley; Ohio county, Clar- 
ence Bartlett; Barren county, E. 
Smith; Nelson county, Ernest N. Ful- 
ton; Russell county, Robert E. Lloyd; 
Warren county, William H. Natcher; 
Marion county, Chas. C. Boldrick; Cald- 
well county, R. W. Lisanby; Larue 
county, D. C. Cruse; Hardin county, 
Hobson L. James, Jr.; Trigg county, 


de" NEWS OF THE PROFESSION) 


Prentice Thomas; Green county, Clem 

Milby; Daviess county, Elmer L. 
Brown; Livingston county, Charles Fer- 
guson; Edmonson county, Charles E. 
Whittle; Jefferson county, Arthur W. 
Grafton; Muhlenberg county, T. E. 
Sparks; Calloway county, Joe H. Weaks; 
Ballard county, Ben B. Morris; Marshall 
county, E. L. Cooper; Logan county, 
J. W. Linton. 

MR. WILLIAM NATCHER of the 
Warren county bar has established new 
offices in rooms two and three on the 
second floor of the Davenport Bldg., at 
State and Tenth streets in Bowling 
Green. 

MR. COLEMAN TAYLOR, former- 
ly of Russellville and an ex-President of 
the State Bar Association, is now prac- 
ticing at Amsterdam, New York. 

MR. ADDISON LANIER of the Dan- 
ville bar died August 16th. Mr. Lanier 
was serving his eleventh year as County 
Attorney of Boyle county. 

The Boyle County Bar Association on 
the last day of the last term of the Boyle 
Circuit Court held a memorial service 
in the Circuit Court Room for Judge 
Robert J. Breckenridge, a former Judge 
of the old Common Pleas Court, whose 
picture was hung in the court room. 
Also the picture of Judge W. C. Bell 
and the picture of Judge Mike Owsley 
were hung. These pictures were added 
to a collection heretofore hung in the 
court room 

HON. CHAS. W. YUNGBLUT, of 
Dayton, died recently. He had been 
County Attorney of Campbell county 
and was appointed Circuit Judge of the 
17th Judicial District by Governor Wil- 
son; after the expiration of the term for 
which he was appointed he was elected 
for a full term. 

HON. JOHN M. LASSING, formerly 
a Judge of the Court of Appeals, died 
recently at his home in Boone county. 

The Campbell County Bar Association 
will hold its annual meeting at the High- 
land Country Club in Ft. Thomas on 
January 23, 1937. 

MR. JOHN STITES, attorney, Hop- 
kinsville, Kentucky, Spanish War Vet- 
eran and former Referee in Bankruptcy, 
died at his home on November 26, 1936. 
Mr. Stites was one of the most dis- 
tinguished members of the Christian 
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County Bar, and the local bar asso- 
ciation held memorial services for him 
and passed resolutions in tribute to his 
memory. 


MR. GEORGE IGNATIUS DRURY, 
son of G. L. Drury, Morganfield attor- 
ney, and nephew of Judge W. T. Drury, 
Commissioner of the Court of Appeals, 
recently graduated from the Columbus 
School of Law, at Washington, D. C., 
and was admitted to the bar of the 
Union Circuit Court, on October 19, 
1936. Young Mr. Drury was married 
August 17, 1936, and is now practicing 
at Morganfield, Kentucky, with his 
father under the firm name of Drury 
& Drury. 


MR. G. L. DRURY, attorney, Mor- 
ganfield, Kentucky, has returned to 
active duty at his office after an ill- 
ness of several months. 


THE SIMPSON COUNTY BAR 
suffered the loss of two of its most dis- 
tinguished members in the death this 
spring of Hon. G. T. Finn, former 
speaker of the House of Representatives, 
and Hon. C. E. Evans, member of the 
House of Representatives, both of 
Franklin, Kentucky. 

MR. FORREST A. DINNING, At- 
torney, has recently opened law offices 
at Franklin, Kentucky. 


MR. AND MRS. A. B. CROW, of 
Franklin, Kentucky, are the parents of 
a daughter, Judith Wyles Crow, who 
was born recently in that city. 


FORMER GOVERNOR RUBY LAF- 
FOON has returned to his law practice 
at Madisonville. Kentucky, and is now 
associated with Messrs. Beverly B. Wad- 
dill and Clifton J. Waddill, attorneys 
of that city. The firm is known as Wad- 
dill, Laffoon, and Waddill. 


_MR. MORRIS BISHOP, of Madison- 
ville, Kentucky, has moved to Wash- 
ington, D. C., where he has accepted a 
legal position ‘with the Government. 


MAYOR M. K. GORDON, Madison- 
ville attorney, has been appointed spe- 
cial master by the Federal Court. in the 
liquidation of the Norton Coal Mining 
Company. 

MRS. ELIZABETH ROUSE, attor- 
ney, daughter of Mr. J. Wirt Turner, 
one of the oldest members of the Henry 
County Bar, is now associated in her 
father’s law office at New Castle, Ken- 
tucky. The firm is known as Turner & 
Rouse. Mr. Turner’s son is now at- 


tending law school. 


MR. LEWIS D. JONES, of Eminence, 
Kentucky, 


is now associated with Mr. 


James F. Thomas in the practice of law 
at New Castle, Kentucky. Mr. Jones 
has completed his first year as City 
Attorney of Eminence. 


MR. JOHN W. COOMES, recently 
admitted to the Henry County Bar, is 
now associated at New Castle, Ken- 
tucky, with Mr. W. B. Moody, who is 
the oldest member of that bar, both in 
age and years of practice. 


MR. BAILEY TAYLOR, of the Pike 
County Bar, has the sympathy of the 
lawyers of the State in the death of his 
wife, who died at her home at Zebulon, 
November 5, 1936. 


MR. W. K. STEELE, of the Pike 
County Bar, served as special judge of 
the Pike County Circuit Court during 
the week of November 9, 1936. 


MEMORIAL SERVICES for the late 
Congressman W. V. Gregory were spon- 
sored by the Mayfield Bar Association, 
Saturday, November 2lst, at the court- 
house. Attorney W. J. Webb, Presi- 
dent of the Mayfield Bar, appointed At- 
torneys W. H. Wyman, J. E. Warren, 
and W. H. Hester, as the Committee on 
Resolutions. 


HON. J. R. WHITE, President of 
our State Bar Asociation, was the guest 
speaker at a meeting of the Warren 
County Bar Association held in Bowling 
Green on the evening of November 9th. 
Mr. White used as his subject “The 
Aims and Purposes of the Integrate Bar 
in Kentucky.” 

After reciting generally the provisions 
of the Bar Act of 1934 and the rules pro- 
mulgated thereunder by the Court of 
Appeals, Judge White stated that the 
lawyers of the State for the first time 
had a unified and self governing bar. 
He called upon the lawyers of the State 
to make it an integrate bar in fact as 
well as in name. He directed the at- 
tention of the lawyers to the fact that 
the immediate problem before the gov- 
erning body of the bar was to get every 
lawyer in Kentucky sufficiently inter- 
ested to pay his annual dues promptly 
and ungrudgingly and to attend all the 
meetings of the association, local, dis- 
trict, and state, and to give their or- 
ganization whole-hearted support. 

He stated that the publication and dis- 
tribution of the Bar Journal quarterly 
would aid greatly in attaining this de- 
sired end but that its publication month- 
ly would do far more. He advocated 
the organization of a bar association in 
every county in the State with one hun- 
dred per cent enrollment; meeting at 
least once a month with a standard char- 
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ter and set of by-laws. One of these 
by-laws should be that no lawyer at any 
time or place should ever speak dis- 
paragingly of the professional standing 
of any other lawyer; with a schedule 
of minimum fees. He said that the law- 
yers had never attended the state meet- 
ings exceeding forty per cent in num- 
ber and that the attendance at the ap- 
pellate district meetings was even less. 
He advocated judicial district meetings 
instead of appellate district meetings. 
He further stated that lawyers by reason 
of their learning, education, and inter- 
est in social and governmental policies, 
once molded public opinion and crys- 
tallized sentiment to the point of action, 
and that when the bar begins to dis- 
charge its collective responsibility to 
the public, its lost leadership will be re- 
gained. 


The United States Circuit Court of 
Appeals in Cincinnati has affirmed the 
judgment of the United States District 
Court of Louisville dismissing the suit 
of Millard D. Grubbs, disbarred Hop- 
kinsville attorney. Grubbs sought to re- 
cover $500,000.00 for libel against Judge 
Ira D. Smith of the Christian Circuit 
Court and a number of other Kentucky 
jurists and attorneys. Besides seeking 
recovery of $500, 000.00 Grubbs asked an 
injunction restraining the defendants 
from further carrying out an alleged 
conspiracy to deprive him of his con- 
stitutional and civil rights through his 
disbarment. The appellate body held 
that the district court was right in 
ordering a dismissal of the action. 


JEFFERSON COUNTY 


JOHN L. WOODBURY died Novem- 
ber 4, 1936. He was assistant director 
of law of the city of Louisville. Mr. 
Woodbury had worked all evening dis- 
tributing election paraphernalia and had 
gone to bed after setting his alarm clock 
for five a. m. in order to work in the 
election. His body was discovered when 
he failed to answer the alarm. 


LEE & KRIEGER (Howard B. Lee 
and Alfred Krieger) law firm has been 
dissolved, the ex-partners each retaining 
offices in the Kentucky Home Life 
Building. 


CIRCUIT JUDGE JAMES GAR- 
NETT (Chancery 2) has temporarily re- 
tired from the bench due to illness, and 
his place is now being filled by his for- 
mer partner, Arthur C. VanWinkle. 


WILLIAM MIX, also of the City At- . 


torney’s office and brother of Circuit 
Judge Lorraine Mix, died of injuries re- 
ceived in a fall on Saturday, Novem- 
ber Ist. 

Announcement has been made of the 
engagement of Miss Nancy Carter, 
daughter of Brigadier General Ellerbe 
Carter, sometime lawyer and real estate 
operator, to Charles P. Farnsley, lawyer 
and State representative. 


CHRISTIAN COUNTY 


MR. WILLIAM R. CLARK, attorney, 
Hopkinsville, Kentucky, was married to 
Miss Joan Holeman, of ‘Dawson Springs, 
Kentucky, on October 14, 1936. The 
couple will reside in the city where Mr. 
Clark will continue his practice. 


MR. W. E. ROGERS, JR., attorney, 
Hopkinsville, Kentucky, has resumed 
his law practice. Mr. Rogers has re- 
cently recovered from a serious illness 
of over a year’s duration. 

The numerous acquaintances of Judge 
Alvan H. Clark, attorney, Hopkinsville, 
Kentucky, will regret to learn that his 
mother, Mrs. Lizzie Means Clark, died 
at her home in that city on Novem- 
ber 19, 1936. 


MRS. F. W. RIVES, wife of Senator 
Franklin Rives, and Mrs. W. H. South- 
all, wife of Mr. Herman Southall, Chris- 
tian county attorney, both of Hopkins- 
ville, Kentucky, have recently recovered 
from serious illnesses. 


JUDGE C. H. BUSH, former Cir- 
cuit Judge of the Third Judicial Dis- 
trict of Hopkinsville, Kentucky, was 
felicitated by his many friends on the 
occasion of his eightieth birthday on the 
28th day of October, 1936. 


DAVIESS COUNTY 


MR. RIDLEY SANDIDGE, son of 
the late Judge William Sandidge of 
Owensboro, Kentucky, was appointed 
— States Commissioner on June 1, 
1 


MR. BEN RINGO, Owensboro attor- 
ney, was appointed Referee in Bank- 
ruptcy on July 1, 1936. 

MR. BECKHAM ROBERTSON, at- 
torney, Owensboro, Kentucky, was ap- 
pointed Special Assistant-Attorney- 
General of the United States on Au- 
gust 28, 1936. 


MR. WILLIAM L. WILSON, son of 
Judge George S. Wilson, of Owens- 
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boro, Kentucky, was married to Miss 
Betty Miller, June 29, 1936. 


MR. JOHN DEAN, Owensboro at- 
torney, was married to ‘Miss L ucy Head, 
November 10, 1936. 


MR. AND MRS. DAN GRIFFITH, 
JR., of Owensboro, Kentucky, are the 
parents of a son, Dan M. Griffith 
IV, born on October 16, 1936. 


C. W. WELLS, former Daviess Coun- 
ty Judge, who had been a member 
of the Kentucky bar since 1891, died 
on October 6, 1936. 


MR. JAMES HIGDON, § attorney, 
Owensboro, Kentucky, who has been ab- 
sent from his office for six months on 
account of illness, has now returned to 
his practice. 


HERMAN A. BIRKHEAD, Com- 
monwealth’s Attorney, Owensboro, Ken- 
tucky, who has been a patient at the 
Mayo Clinic, Rochester, Minnesota, since 
October 16, 1936, has returned to his 
home. His condition is much improved. 


The following attorneys have recently 
been admitted to the bar in the Daviess 
Circuit Court: William J. Wigginton, 
William R. Cary, William L. Wilson, 
and G. Wallace Thacker. 


McCRACKEN COUNTY 


At a recent meeting of the McCrack- 
en County Bar Association Mr. W. A. 
Berry was elected to succeed Mr. W. 
F. McMurry as president of the organi- 
zation; Mr. Malcolm Wallace was 
elected First Vice-President; Mr. David 
R. Reed, Second Vice-President, and 
Mr. L. B. Alexander was re-elected Sec- 
retary and Treasurer. 


In the death of Mr. Ben S. Adams, 
July 15, 1936, the McCracken County 
Bar lost a prominent member. Me- 
morial services in his honor were held 
by the McCracken County Bar Associa- 
tion on November 4, 1936. 


Recent admissions to the bar of Mc- 
Cracken County are: Mr. J. Brandon 
Price, Mr. David R. Reed, Mr. Robert 
Reed, and Mr. Henry F. Turner, Jr. 
Mr. David R. Reed is now connected 
with the office of Mr. W. F. McMurry. 


MR. MALCOLM P. WALLACE, of 
Paducah, Kentucky, has been appointed 
Referee in Bankruptcy for the Western 
District of Kentucky. 


MR. E. PALMER JAMES was ap- 
pointed United States Commissioner for 
the Western District of Kentucky on 
June 1, 1936. 


MR. F. W. KATTERJOHN, JR., was 
appointed Assistant Corporation Counsel 
for Paducah, Kentucky, on June 1, 1936. 





KENTON COUNTY 

MR. WILLIAM J. DEUPREE of 
the Kenton County Bar has been ap- 
pointed General Counsel in the State of 
Kentucky for the Sabath Commiitee. 
This committee was created by the 
Seventy-Third Congress to investigate 
bankruptcy and_ re-organization pro- 
ceedings in the Federal Courts. 





The annual meeting and election of 
officers of the Kenton County Bar As- 
sociation will be held at the Fort 
Mitchell Country Club on December 12, 
1936. The present officers are: Bert J 
King, President; John L. Cushing, Vice- 
President; William Wehrman, Secre- 
tary; O. Roetken, Treasurer. Mr. 
Roetken has been the Treasurer since 
the organization of the Association in 
904. 


LOGAN COUNTY 


JAMES C. LYNE, attorney, Russell- 
ville, Kentucky, was married to Miss 
Lucy Linton, daughter of County Judge 
J. T. Linton on November 10, 1936. 


CALDWELL COUNTY 

MR. J. GORDON LISANBY, attor- 
ney, Princeton, Kentucky, was married 
to Miss Louise Rogers of that city on 
October 30, 1936. 

At the October term of the Caldwell 
Circuit Court the following attorneys 
were admitted to the bar: James G. 
Ratliff, of Princeton, Ky., and James 
Moore, of Marion, Kentucky. 


WARREN COUNTY 


MR. W. R. GARDNER, Bowling 
Green attorney, died in August, 1936. 
Mr. Gardner was associated with Mr. 
Rodes K. Myers in the practice of law 
and had been an active member of the 
Bowling Green Bar for twenty-five 
years. 

MR. AND MRS. R. D. WILLOCK 
are the parents of a son, Roland Doug- 
lass Willock, born on July 14, 1936. The 
father is a member of the firm of Rodes 
& Willock, Bowling Green, Kentucky. 


GRAVES COUNTY 
MR. FARLAND ROBBINS was re- 
cently admitted to the practice of law 
in the Graves Circuit Court. 
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MADISON & BELL COUNTIES 


MR. R. G. LOW, Pineville attorney, 
and the oldest member of the Bell Coun- 
ty Bar, died recently. Mr. Low com- 
menced his practice many years ago at 
Louisville, Kentucky, but shortly after 
went to Pineville and remained there for 
the remainder of his life. 

CIRCUIT JUDGE W. R. SHACKEL- 
FORD, of the 25th Judicial District, 
died during the summer months. He 
was then serving his twentieth year as 
Circuit Judge. 


The law firm of Moody and Shannon 
has recently been formed in Richmond, 
Kentucky. Mr. James J. Shannon has 
been practicing there for many years 
and his partner, Mr. Salem Moody; was 
recently admitted to the Madison Coun- 
ty Bar. 

MESSRS. AXEi. ERNBERG and 
CARL EVERSOLE, attorneys of Rich- 


mond, Kentucky, have recently formed 
the law firm of Ernberg & Eversole. 


MR. D. M. ALLEN, attorney, formerly 
of Clay County, has moved his law 
offices to Richmond, Kentucky. 


ALUMNI OF LAW COLLEGE MEET 


Grover Thompson Is Elected President 
At Organization Meeting of U. of 
K. Graduates—Spring Meet- 
ing Planned 


An organization meeting of the law 
alumni of the University of Kentucky 
was held in the faculty club rooms of 
McVey Hall, Saturday, October 31, 1936 
About 60 alumni were present and an 
organization was formed with the fol- 
lowing officers: President, Grover C. 


Thompson, Lexington, class of 1910; sec- 
retary-treasurer, Rufus Lisle, Lexington, 
class of 1932; vice-presidents, James 
Chapman, Ashland, class of 1931; Bruce 
Morford, Frankfort, class of 1934; 
George W. Meuth, Louisville, class of 
1923; Holland G. Bryan, Paducah, class 
of 1920; James Park, Lexington, class of 
1920. 

It was voted that the next meeting 
should be in the form of a dinner at the 
April meeting of the Kentucky State Bar 
Association, at which time the organiza- 
tion will elect directors, adopt a consti- 
tution and by-laws and complete any un- 
finished business. It is contemplated 
that an annual meeting will be held at 
a date to be fixed when the Kentucky 
State Bar Association meets. 

After this meeting the alumni had an 
informal luncheon in the commons at 
which Dean J. H. Graham of the College 
of Engineering gave an informal talk 
about the new Law Building. A sugges- 
tion was made by various alumni that the 
new building might be named for W. T. 
Lafferty, the first dean of the College of 
Law, who served from 1908-1923. 


MILTON T. QUINTON, JR., who 
has been practicing law with Hoyt B. 
Best, of Falmouth, has opened law 
offices in Williamstown. Mr. Quinton 
has an office in the News Building. He 
is a graduate of Transylvania College 
and the University of Louisville Law 
School. 

JUDGE S. S. WILLIS, formerly of 
the Appellate Court, was a toastmaster 
November 23rd at a dinner given in 
honor of Colonel Ben F. Forgey, at 
Paris. 

JUDGE C. D. NEWELL has ruled 
that the local option election held in 
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September 3rd, 
Attorneys Silas Jacobs, of 
Hennessey, of 
Augusta, were retained by the wets, and 


Bracken County, on 
was illegal. 
Brooksville, and M. J 


Attorney M. Hargett represented the 
drys. The election was ruled invalid 
due to the fact that notices advertising 
the election fourteen days beforehand in 
six precincts, five of which were in 
Augusta, and one in Chatham, the bills 
being posted twelve davs before instead 
of fourteen. 


JAMES MOORE, a graduate of the 
University of Kentucky Law School, has 
formed a partnership with his father, 
John A. Moore, to practice law at 
Marion. The new firm will have offices 
in the Farmers Bank Building. 


CLIFFORD CARMONY, son of Mr. 
and Mrs. R. J. Carmony, of Middles- 
boro, has been elected secretary and 
member of the Board of Directors of 
the Nebraska Council of Accountants at 
Omaha. Mr. Carmony is a graduate of 
the Jefferson School of Law. 

Among others, the following Ken- 
tucky lawyers have been mentioned as 
possible appointees for the new Fed- 
eral Judgeship in Kentucky; Grover 


C. Thompson, of Lexington; Mac Swin- 
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ford, of Cynthiana; Will H. Fulton, of 
Bardstown; Charlton Thompson, of 
Covington; Johnston Northcutt, of Cov- 
ington; Kindrick S. Alcorn, of Stanford; 
J. J. Greenleaf, of Richmond; Sanders 
Clay, of Danville; J. R. White, of Glas- 
gow; Bunk Gardner, of Mayfield; and 
R. C. P. Thomas, of Bowling Green. 
A_new law building for the University 
of Kentucky is being planned, and it is 
contemplated that it will be placed in 
the central part of the campus, directly 
east of the old Patterson residence. 


MR. COLEMAN TAYLOR, formerly 
President of the Kentucky Bar Associa- 
tion, has been admitted to practice law 
in New York. Chief Justice Hill, of 
the appellate division, in welcoming Mr. 
Taylor to the New York Bar, said, 
“After reading the letters of recommen- 
dation from the Kentucky Bar, I know 
that Kentucky has lost a good lawyer, 
but Kentucky’s loss is New York’s 
gain.” 


JUDGE ELWOOD HAMILTON, of 
the Federal Court of the Western Dis- 
trict of Keniucky, has ruled that Con- 
gress was within its powers in enacting 
a law that made it a Federal offense 
for a person who has committed a 
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crime to flee from one state to another 


to avoid prosecution. In making the 
decision, Judge Hamilton said, “Our 
changing civilization, especially the sys- 
tems of transportation, requires the 
Federal Government to declare many 
acts Federal offenses, which formerly 
were left to the states, without Federal 
aid or interference.” 


MR. GEORGE IGNATIUS DRURY, 
son of G. L. Drury, Morganfield at- 
torney, and nephew of Judge W. T. 
Drury, Commissioner of the Court of 
Appeals, recently graduated from the 
Columbus School of Law, at Washing- 
ton, D. C., and was admitted to the 
bar of the Union Circuit Court on Octo- 
ber 19, 1936. Young Mr. Drury was 
married August 17, 1936, and is now 
practicing at Morganfield, Kentucky, 
with his father under the firm name of 
Drury & Drury. 


MR. G. L. DRURY, attorney, Mor- 
ganfield, Kentucky, has returned to ac- 
tive duty at his office after an illness 
of several months. 


THE SIMPSON COUNTY BAR 
suffered the loss of two of its most dis- 
tinguished members in the death this 
spring of Hon. G. T. Finn, former 
speaker of the House of Representatives, 
and Hon. C. E. Evans, member of the 
House of Representatives, both of 
Franklin, Kentucky. 

MR. FORREST A. DINNING, at- 
torney, has recently opened law offices 
at Franklin, Kentucky. 

MR. AND MRS. A. B. CROW, of 
Franklin, Kentucky, are the parents of 
a daughter, Judith Wyles Crow, who 
was born recently in that city. 


It was a lunacy inquest. The witness 
was asked if he had ever seen the de- 
fendant do anything violent, he re- 
plied, “I can’t say that I ever saw him 
do anything violent, all I ever saw him 
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do was to put his ax on his shoulder 
and parade around the house and talk 
about what he was going to do.” 


A Kentucky lawyer was explaining 
to his client why ke could not hold a 
certain indorser liable on a certain note 
and said, “You see he indorsed this note 
without recourse.” To which the client 
replied, “Say he is.” 
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(3) The effective date of each also set out in full This insures 
amendment. absolute accuracy, enabling the prac 

titioner to interpret each decision in 

the light of the law as it existed at 

the time the decision was rendered 

(5) Pertinent extracts from other No other work %n Bankruptcy fills 
related acts. this need 


(2) Every amendment since 1898. 


(4) The legislative status of the 
section at any given date. 
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